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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Rural Housing Service

7 CFR Part 3565

RIN 0575-AC62
Annual Guarantee Fee Due Date

AGENCY: Rural Housing Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Housing Service,
an Agency under USDA Rural
Development, is amending its
regulations to change the due date of the
annual guarantee fee for the Section 538
Guarantee Rural Rental Housing loans.
The annual fee is a non-refundable
amount that the lender must pay each
year that the loan guarantee remains in
effect. Currently, the Finance Office in
St. Louis calculates annual fees
manually since the borrower
submissions of December 31 year-end
financial information are not loaded
into their automated systems by January
1, when annual fees are due. The
Finance Office has requested that the
annual fee due date be changed from
January 1 to February 28 to allow their
automated systems to be uploaded with
December 31 year-end information thus
enabling them to automate the annual
fee calculation process.

DATES: Effective Date: This rule is
effective April 4, 2008.

FOR FURTHER INFORMATION CONTACT: C.B.
Alonso, Guaranteed Rural Rental
Housing Program, Multi Family Housing
Processing Division, USDA Rural
Development, STOP 0781, 1400
Independence Avenue, SW.,
Washington, DC 20250-0781;
Telephone: 202-720-1624; FAX: 202—
205-5066; E-mail:
cb.alonso@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Classification

This has been reviewed under
Executive Order 12866. The rule has
been determined not to be significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget
(OMB).

Regulatory Flexibility Act

The Agency Administrator has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.). New provisions
included in this rule will not impact a
substantial number of small entities to
a greater extent than large entities.
Therefore, a regulatory flexibility
analysis was not performed.

Public Comments

The Agency received no comments
from the publication of the Proposed
Rule in the Federal Register on October
4, 2006 [Volume 71 Federal Register
58545-58546].

Paperwork Reduction Act

There are no new reporting or
recordkeeping requirements associated
with this rule.

Unfunded Mandates Reform Act

This rule contains no Federal
mandates (under the regulatory
provisions of title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
The Agency has determined that this
action does not constitute a major
Federal action affecting significantly the
quality of the human environment, and,
in accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, an Environmental
Impact Statement is not required.

Programs Affected

The program affected is listed in the
Catalog of Federal Domestic Assistance
under Number 10.438—Rural Rental
Housing Guaranteed Loans.

Intergovernmental Consultation

For the reasons contained in the Final
Rule related Notice to 7 CFR part 3015,
subpart V, this program, 10.438—Rural
Rental Housing Guaranteed Loans, is
subject to Executive Order 12372 which
requires intergovernmental consultation
with State and local officials. The
Agency has conducted
intergovernmental consultation in the
manner delineated in RD Instruction
1940-].

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, the relationship between the
National Government and the States, or
the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local Governments.
Therefore, consultation with the States
is not required.

Discussion

Rural Development administers the
Section 538 Guaranteed Rural Rental
Housing Program (GRRHP) under the
authority of the Housing Act of 1949.
Under the GRRHP, Rural Development
guarantees loans for the development of
housing and related facilities for low or
moderate-income families in rural areas.

Rural Development is amending 7
CFR 3565.53(b) to change the due date
of the annual guarantee fee. The annual
fee is a non-refundable amount that the
lender must pay each year that the loan
guarantee remains in effect. Currently,
the Finance Office in St. Louis
calculates annual fees manually since
the borrower submissions of December
31 year-end financial information are
not loaded into the Finance Office’s
automated systems by January 1, when
annual fees are due. The Finance Office
has requested that the annual fee due
date be changed from January 1 to
February 28 to allow their automated
systems to be uploaded with December
31 year-end information. The revision of
7 CFR 3565.53(b) will facilitate the
automation of the annual fee calculation
process. Rural Development has been
charging this fee since the inception of
the GRRHP and is authorized under 42
U.S.C. 1490p—2(g) and is authorized
under 42 U.S.C. 1490p—2(u) to retain
this fee to offset the cost of the
guarantee.
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List of Subjects in 7 CFR Part 3565

Guaranteed loans, Low and moderate
income housing, Surety bonds.
m For the reasons set forth in the
preamble, Title 7, Chapter XXXV of the
Code of Federal Regulations is amended
as follows:

PART 3565—GUARANTEED RURAL
RENTAL HOUSING PROGRAM

m 1. The authority citation for part 3565
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart B—Guarantee Requirements

m 2. Section 3565.53(b) is revised to
read as follows:

§3565.53 Guarantee fees.

* * * * *

(b) Annual guarantee fee. An annual
guarantee fee of at least 50 basis points
(one-half percent) of the outstanding
principal amount of the loan will be
charged each year or portion of a year
that the guarantee is in effect. This fee
will be collected on February 28, of each

calendar year.
* * * * *

Dated: February 19, 2008.
Russell T. Davis,
Administrator, Rural Housing Service.
[FR Doc. E8—4288 Filed 3—4-08; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008-0195; Directorate
Identifier 2008—CE—008-AD; Amendment
39-15387; AD 2008-04—-15]

RIN 2120-AA64

Airworthiness Directives; Cameron
Balloons Ltd. Models AX5-42 (S.1),
AX5-42 BOLT, AX6-56 (S.1), AX6-56A,
AX6-56Z, AX6-56 BOLT, AX7-65 (S.1),
AX7-65Z, AX7-65 BOLT, AX7-77 (S.1.),
AX7-77A, AX7-77Z, AX7-77 BOLT,
AX8-90 (S.1), AX8-90 (S.2), AX8-105
(S.1), AX8-105 (S.2), AX9-120 (S.1),
AX9-120 (S.2), AX9-140 (S.2), AX10-
160 (S.1), AX10-160 (S.2), AX10-180
(S.1), AX10-180 (S.2), AX210 (S.2),
AX11-225 (S.2), and AX11-250 (S.2)
Balloons

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Defective inlet self-seal valves have been
identified. Detachment of a seal inside the
valve could result in partial or complete
blockage of the burner supply.

On a hopper balloon this failure would
result in an uncontrolled descent. In some
circumstances this could result in serious
injury.

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL

DATES: This AD becomes effective
March 25, 2008.

On March 25, 2008, the Director of the
Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

We must receive comments on this
AD by April 4, 2008.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examing the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Taylor Martin, Aerospace Engineer, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4138; fax: (816) 329—4090.
SUPPLEMENTARY INFORMATION:

Discussion

The Civil Aviation Authority, which
is the aviation authority for the United
Kingdom, has issued AD No: G-2008-
0002, dated January 14, 2008 (referred to
after this as ‘“‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Defective inlet self-seal valves have been
identified. Detachment of a seal inside the
valve could result in partial or complete
blockage of the burner supply.

On a hopper balloon this failure would
result in an uncontrolled descent. In some
circumstances this could result in serious
injury.

The MCAI requires you inspect fuel
gas cylinder to identify whether the
cylinder liquid valve is from the
affected batch of valves and replace any
self-seal valve found from the affected
batch.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

Cameron Balloons Ltd. has issued
Service Bulletin No. SB16, dated
January 8, 2008; and Service Bulletin
No. SB17, dated January 8, 2008. The
actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCAI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

This design cylinder liquid valve may
also be installed on balloon models of
Cameron Balloons USA. The corrective
actions in the AD are specified to
Cameron Balloons Ltd. Models, for
which the United Kingdom is the State
of Design. We are currently evaluating
other valve installations on Cameron
Balloons USA, for which the United
States is the State of Design. We are
evaluating these other installations and,
based on the evaluation, may consider
additional rulemaking on this subject.
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Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might have also required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are described in a
separate paragraph of the AD. These
requirements take precedence over
those copied from the MCAL

FAA'’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk of
the flying public justifies waiving notice
and comment prior to adoption of this
rule because detachment of a seal inside
the valve could result in partial or
complete blockage of the burner supply.
This failure could result in an
uncontrolled descent and serious injury.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2008-0195;
Directorate Identifier 2008—CE—008—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD of those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue

rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed in the AD docket.

Lists of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2008-04-15 Cameron Balloons Ltd.:
Amendment 39-15387; Docket No.
FAA—-2008-0195; Directorate Identifier
2008—CE-008-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 25, 2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all of the balloon
models listed below, certificated in any
category, that incorporate Cameron Balloons
Ltd. fuel cylinders fitted with rego-type
cylinder liquid valves part number (P/N) CB—
0824-0001 that are date-stamped from 12/05
through 08/06: Models AX5-42 (S.1), AX5—
42 BOLT, AX6-56 (S.1), AX6-56A, AX6—
56Z, AX6-56 BOLT, AX7-65 (S.1), AX7-65Z,
AX7-65 BOLT, AX7-77 (S.1), AX7-77A,
AX7-77Z, AX7-77 BOLT, AX8-90 (S.1),
AX8-90 (S.2), AX8-105 (S.1), AX8-105 (S.2),
AX9-120 (S.1), AX9-120 (S.2), AX9-140
(S.2), AX10-160 (S.1), AX10-160 (S.2),
AX10-180 (S.1), AX10-180 (S.2), AX210
(S.2), AX11-225 (S.2), and AX11-250 (S.2)
balloons.

Subject

(d) Air Transport Association of America
(ATA) Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Defective inlet self-seal valves have been
identified. Detachment of a seal inside the
valve could result in partial or complete
blockage of the burner supply.

On a hopper balloon this failure would
result in an uncontrolled descent. In some
circumstances this could result in serious
injury.

The MCAI requires you inspect the fuel
cylinder to identify whether the cylinder
liquid valve is from the affected batch of
valves and replace any self-seal valve found
from the affected batch.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) Before further flight as of March 25,
2008. (the effective date of this AD), inspect
any gas cylinder to identify whether the
cylinder liquid valve is from the affected
batch of valves following Cameron Balloons
Ltd. Service Bulletin No. SB16, dated January
8, 2008; and Cameron Balloons Ltd. Service
Bulletin No. SB17, dated January 8, 2008.

(2) For single cylinder balloons or multi-
cylinder hopper balloons: Before further
flight, if you find any cylinder liquid valve
from the affected batch (rego-type cylinder
liquid valve P/N CB—0824-0001 which is
date-stamped from 12/05 through 08/06)
installed as a result of the inspection
required by paragraph (f)(1) of this AD,
replace the self-seal valve following Cameron
Balloons Ltd. Service Bulletin No. SB16,
dated January 8, 2008; and Cameron Balloons
Ltd. Service Bulletin No. SB17, dated January
8, 2008.
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FAA AD Differences

NOTE: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Taylor Martin, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4138; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Special Flight Permit

(h) We are not issuing any special flight
permit for you to operate any single cylinder
or multi-cylinder (used on a hopper balloon)
balloon which has any rego-type cylinder
liquid valve P/N CB—0824-0001 fitted and
which is date-stamped from 12/05 through
08/06.

Related Information

(i) Refer to MCAI United Kingdom Civil
Aviation Authority AD No.: G-2008-0002,
dated January 14, 2008; Cameron Balloons
Ltd. Service Bulletin No. SB16, dated January
8, 2008; and Cameron Balloons Ltd. Service
Bulletin No. SB17, dated January 8, 2008, for
related information.

Material Incorporated by Reference

(j) You must use Cameron Balloons Ltd.
Service Bulletin No. SB16, dated January 8,
2008; and Cameron Balloons Ltd. Service
Bulletin No. SB17, dated January 8, 2008, to
do the actions required by this AD, unless the
AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Cameron Balloons Ltd., St.
Johns Street, Bedminster, Bristol; BS3 4NH;
telephone: +44 (0) 117 9637216; fax: +44 (0)
177 966168; or Cameron Balloons, P.O. Box
3672, Ann Arbor, Michigan 46106;

telephone: (734) 426-5525; fax: (734) 426—
5026.

(3) You may review copies at the FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr-locations.html.

Issued in Kansas City, Missouri, on
February 14, 2008.
David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 08-786 Filed 3—4—08; 8:45 am|]
BILLING CODE 4910-13-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2008—0080]
RIN 1625-AA00

Safety Zone; Bass Wedding Fireworks
Display, San Francisco Bay, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
loading, transport, and launching of
fireworks used to celebrate the Bass
Wedding Ceremony. The fireworks
displays will be held on March 8, 2008,
on San Francisco Bay. This safety zone
is established to ensure the safety of
participants and spectators from the
dangers associated with the
pyrotechnics. Unauthorized persons or
vessels are prohibited from entering
into, transiting through, or remaining in
the safety zone without permission of
the Captain of the Port or his designated
representative.

DATES: This rule is effective from 11:59
a.m. on March 6, 2008, until 9:30 p.m.
on March 8, 2008.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2008—
0080 and are available online at
www.regulations.gov. They are also
available for inspection or copying two
locations: the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays,
and Coast Guard Sector San Francisco,

1 Yerba Buena Island, San Francisco,
California, 94130, between 9 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Ensign Sheral Richardson, U.S. Coast
Guard Sector San Francisco, at (415)
399-7436.

SUPPLEMENTARY INFORMATION:

Regulatory Information

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. As such, the event would occur
before the rulemaking process was
complete. Because of the dangers posed
by the pyrotechnics used in this
fireworks display, the safety zone is
necessary to provide for the safety of
event participants, spectator craft, and
other vessels transiting the event area.
For the safety concerns noted, it is in
the public interest to have these
regulations in effect during the event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in the effective date
of this rule would expose mariners to
the dangers posed by the pyrotechnics
used in the fireworks display.

Background and Purpose

The Bass Wedding Party is sponsoring
a brief fireworks display on March 8,
2008 to celebrate the wedding of Mr.
and Mrs. Bass. The fireworks display is
scheduled to launch at 9 p.m., on March
8, 2008, and last approximately twenty
minutes. The safety zone is being issued
to establish a temporary regulated area
on San Francisco Bay around the
fireworks launch barge during loading
of the pyrotechnics, during the transit of
the barge to the display location, and
during the fireworks display. The safety
zone around the launch barge is
necessary to protect spectators, vessels,
and other property from the hazards
associated with the pyrotechnics on the
fireworks barge.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone on specified
waters of San Francisco Bay. During the
loading of the fireworks barge, while the
barge is being towed to the display
location, and until 8:45 p.m. on March,
8, 2008, the safety zone will apply to the
navigable waters around and under the
fireworks barge within a radius of 100
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feet. From 8:45 p.m. to 9:30 p.m. on
March 8, 2008, the area to which the
safety zone applies will increase in size
to encompass the navigable waters
around and under the fireworks barge
within a radius of 1,000 feet.

Loading of pyrotechnics onto the
fireworks barge at 11:59 a.m. on March
6, 2008, and will take place at Pier 20,
2900 Main Street, in Alameda, CA.
Towing of the barge from Pier 20 to the
display location is scheduled to take
place between 6 p.m. and 7 p.m. on
March 8, 2008. During the fireworks
display, scheduled to commence at
9 p.m., the fireworks barge will be
located approximately 600 feet off of
Treasure Island in San Francisco, CA in
position 37°49"12.90” N, 122°22'37.93”
W (NAD83).

The effect of the temporary safety
zone will be to restrict general
navigation in the vicinity of the
fireworks barge while the fireworks are
loaded at Pier 20 during the transit of
the fireworks barge, and until the
conclusion of the scheduled display.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the safety zone. This safety zone is
needed to keep spectators and vessels a
safe distance away from the fireworks
barge to ensure the safety of
participants, spectators, and transiting
vessels.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule restricts access to
the waters encompassed by the safety
zone, the effect of this rule will not be
significant because the local waterway
users will be notified via public
Broadcast Notice to Mariners to ensure
the safety zone will result in minimum
impact. The entities most likely to be
affected are pleasure craft engaged in
recreational activities.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000. The
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule may affect owners and
operators of pleasure craft engaged in
recreational activities and sightseeing.
This rule will not have a significant
economic impact on a substantial
number of small entities for several
reasons: (i) Vessel traffic can pass safely
around the area, (ii) vessels engaged in
recreational activities and sightseeing
have ample space outside of the effected
portion of San Francisco Bay to engage
in these activities, (iii) this rule will
encompass only a small portion of the
waterway for a limited period of time,
and (iv) the maritime public will be
advised in advance of this safety zone
via Broadcast Notice to Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
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require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165-T11-011 to
read as follows:

§165-T11-011 Safety Zone; Bass
Wedding Fireworks Display, San Francisco,
CA.

(a) Location. This temporary safety
zone is established for the waters of San
Francisco Bay surrounding a barge used
as a launch platform for a fireworks
display.

(1) Loading of pyrotechnics onto the
fireworks barge will commence at 11:59
a.m. on March 6, 2008, and will take
place at Pier 20, 2900 Main Street, in
Alameda, CA.

(2) Towing of the barge from Pier 20
to the display location is scheduled to
take place between 6 p.m. and 7 p.m. on
March 8, 2008.

(3) During the fireworks display,
scheduled to commence at 9 p.m., on
March 8, 2008, the barge will be located
600 feet from Treasure Island in San
Francisco, CA in position
37[deg]49’12.90” N, 122[deg]22'3 7.93”
W (NADS83).

(b) Enforcement Period. This section
will be enforced from 11:59 a.m. on
March 6, 2008, to 9:30 p.m. on March
8, 2008. If the events conclude prior to
their scheduled termination times, the
Coast Guard will cease enforcement of
this safety zone and will announce that
fact via Broadcast Notice to Mariners.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transit through, or
anchoring within this safety zone by all
vessels and persons is prohibited,
unless specifically authorized by the
Captain of the Port San Francisco, or his
designated representative.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port, San
Francisco, or the designated
representative.

(3) Designated representative means
any commissioned, warrant, and petty
officer of the Coast Guard onboard a
Coast Guard, Coast Guard Auxiliary,
local, state, or federal law enforcement
vessel who is authorized to act on behalf
of the Captain of the Port, San
Francisco.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed. Persons and vessels may
request permission to enter the safety
zone on VHF-16 or the 24-hour
Command Center via telephone at (415)
399-3547.

(5) The U.S. Coast Guard may be
assisted in the patrol and enforcement
of this safety zone by local law
enforcement as necessary.

Dated: February 19, 2008.
P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco.

[FR Doc. E8—4263 Filed 3—4-08; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0555; FRL—8350-8]

Acetic acid, [(5-chloro-8-quinolinyl)
oxy]-, 1-methylhexyl ester
(Cloquintocet-mexyl); Pesticide
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending 40 CFR
180.560 to add a reference to the active
ingredient pyroxsulam to the tolerance
for the inert ingredient cloquintocet-
mexyl (acetic acid [(5-chloro-8-
quinolinyl) oxyl-, 1-methylhexyl ester;
CAS Reg. No. 99607-70-2) and its acid
metabolite (5-chloro-8-
quinolinoxyacetic acid). EPA is also
revising existing tolerance levels for
cloquintocet-mexyl in or on wheat,
forage and wheat, hay, and is removing
the specification of a 1:4 ratio inert
ingredient safener to active ingredient
from the tolerance expression. Dow
AgroSciences, LLC and Syngenta Crop
Protection requested the tolerance
amendments for the inert ingredient
safener cloquintocet-mexyl under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective
March 5, 2008. Objections and requests
for hearings must be received on or
before May 5, 2008, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION ).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0555. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
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available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: R.
Tracy Ward, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9361; e-mail address:
ward.tracyh@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult

the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, any
person may file an objection to any
aspect of this regulation and may also
request a hearing on those objections.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2007-0555 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before May 5, 2008.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2007-0555, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

o Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for

deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

EPA has received several petitions
requesting amendments to the existing
tolerances for the inert ingredient
(safener) cloquintocet-mexyl (acetic acid
[(5-chloro-8-quinolinyl) oxyl-, 1-
methylhexyl ester; CAS Reg. No. 99607—
70-2). The most recent final rule that
established tolerances for this safener
was published in the Federal Register of
December 16, 2005 (70 FR 74679) (FRL—
7753—4). That final rule provides a
description of the toxicity data and risk
assessments for cloquintocet-mexyl, and
the reader is referred to it for additional
information. The new petitions received
by the Agency are summarized below.

In the Federal Register of May 9, 2007
(72 FR 26375) (FRL-8121-5), the
Agency issued a notice pursuant to
section 408 of the FFDCA, 21 U.S.C.
346a announcing the filing of pesticide
petition PP 7E7194 by Dow
AgroScience, LLC, 9330 Zionsville Rd,
Indianapolis, Indiana 46268—1053. The
petition requested that 40 CFR 180.560
be amended by adding reference to the
active ingredient pyroxsulam for use in
pesticide formulations with the inert
ingredient safener cloquintocet-mexyl
(acetic acid [(5-chloro-8-quinolinyl)
oxyl-, 1-methylhexyl ester; CAS Reg.
No. 99607-70-2) and its acid metabolite
(5-chloro-8-quinolinoxyacetic acid) in or
on wheat, grain at 0.10 parts per million
(ppm), wheat, forage at 0.1 ppm, wheat,
hay at 0.10 ppm, and wheat, straw at
0.10 ppm. In support of the proposed
use of cloquintocet-mexyl combined
with pyroxsulam, Dow AgroSciences
submitted four residue chemistry
studies:

1. A magnitude of the residue study
depicting the residues of cloquintocet-
mexyl in wheat grain, forage, hay, and
straw,

2. A storage stability study,

3. An analytical method study, and

4. An independent laboratory
validation (ILV) of the analytical
method.

Docket ID number EPA-HQ-OPP-2007—
0335 was established for this petition.
No comments were received for this
notice. This docket has now been linked
to the docket established for this final
rule (EPA-HQ-OPP-2007-0555).

The Agency issued a notice in the
Federal Register of August 22, 2007 (72
FR 47010) (FRL-8145-1) announcing
the filing of a pesticide petition PP
7E7233 by Syngenta Crop Protection,
Inc., P.O. Box 18300, Greensboro, NC
27419-8300. The petition requested that
40 CFR 180.560 be amended by
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increasing the existing tolerances for
residues of cloquintocet-mexyl and its
acid metabolite (5-chloro-8-
quinlinoxyacetic acid) when used as an
inert ingredient safener in or on the raw
agricultural commodities wheat, forage
at 0.20 ppm (from the existing tolerance
of 0.10 ppm) and wheat, hay at 0.50
ppm (from the existing tolerance of 0.10
ppm). The docket for this notice is EPA—
HQ-OPP-2007-0555. No comments
were received for this notice.

Section 408(b)(2)(A)@3) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue.” These provisions
were added to FFDCA by the Food
Quality Protection Act (FQPA) of 1996.

III. Risk Characterization and
Conclusion

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action and considered its
validity, completeness and reliability,
and the relationship of this information
to human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. The
nature of the toxic effects caused by
cloquintocet-mexyl are discussed in this
unit. EPA has sufficient data to assess
the hazards of and make a
determination on aggregate exposure for
the chemical.

The following provides a brief
summary of the risk assessment and
conclusions for the Agency’s review of
cloquintocet-mexyl. The Agency’s full
decision document and risk assessments
for this action are available on EPA’s
Electronic Docket at http://
www.regulations.gov/ under docket ID

number EPA-HQ-OPP-2007-0555. For
the full toxicity data and information on
which this risk assessment is based, the
reader is referred to a final rule
establishing tolerances for cloquintocet-
mexyl that published in the December
16, 2005, Federal Register (70 FR
74679).

A. Human Health

In the final rule published in the
Federal Register of December 16, 2005
(70 FR 74679) that established
tolerances for cloquintocet-mexyl, the
Agency reviewed the available
information on cloquintocet-mexyl
submitted by the petitioners as well as
additional information available to EPA.
The toxicity database is sufficient for
cloquintocet-mexyl and has not changed
since that time. Therefore, only a brief
summary is provided here.
Cloquintocet-mexyl has a low order of
acute oral, dermal and inhalation
toxicity. It is slightly irritating to the
eyes and non-irritating to the skin.
Cloquintocet-mexyl is a skin sensitizer.
The chemical is not genotoxic and is not
a reproductive and developmental
toxicant. There is no evidence of
neurotoxicity in the available studies.
Cloquintocet-mexyl is classified as “not
likely to be a human carcinogen.” The
main metabolite for cloquintocet-mexyl
is 5-chloro-8-quin-linoxyacetic acid, and
testing on the metabolite is part of the
toxicology database for cloquintocet-
mexyl. Based on the available
information, the Agency concludes that
there is no concern for increased
susceptibility in offspring to
cloquintocet-mexyl, and the additional
tenfold safety factor for the protection of
infants and children is also
unnecessary. For additional information
on the Human Health toxicity data for
cloquintocet-mexyl and its metabolite,
see the docket and the Federal Register
of December 16, 2005 (70 FR 74679).

B. Exposure Assessment

In examining aggregate exposure, the
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). In the 2005 rulemaking, EPA
assessed human exposure to
cloquintocet-mexyl from use on wheat
and barley. EPA assumed that 100
percent of the wheat and barley crops
were treated with cloquintocet-mexyl
and that residues on all wheat and
barley commodities were at the

tolerance level. This assessment is
sufficient for the current amendments to
the cloquintocet-mexyl tolerance
because (1) no new crops are being
added to the tolerance; and (2) EPA has
determined that higher tolerance levels
being established for the animal feeds of
wheat, hay, and forage will not result in
finite residues in livestock commodities.
For additional information on the
exposure assessment for cloquintocet-
mexyl, see the docket and the Federal
Register of December 16, 2005 (70 FR
74679).

The first petition (PP 7E7194)
requested that cloquintocet-mexyl be
used with an additional active
ingredient (pyroxsulam), and the second
petition (PP 7E7233) requested increases
in wheat tolerances. The Agency’s
exposure assessments documents are
found in this docket. The following are
summaries of the conclusions.

PP 7E7194: Adding Pyroxsulam. Dow
AgroScience’s petition (PP 7E7194)
requested the cloquintocet-mexyl be
allowed to be used in formulations of
the active ingredient pyroxsulam, and
that tolerances of 0.10 ppm be
established on wheat grain, forage, hay,
and straw. Dow AgroSciences submitted
four residue chemistry studies:

1. A magnitude of the residue study
depicting the residues of cloquintocet-
mexyl in wheat grain, forage, hay, and
straw,

2. A storage stability study,

3. An analytical method study, and

4. An independent laboratory
validation (ILV) of the analytical
method. Evaluation of the data was
accomplished as part of a joint review
by Australia, Canada, and the United
States.

The results of the residue field trials
did not exceed the currently established
cloquintocet-mexyl tolerances for wheat
commodities. All the observed residues
were less than half of the established
tolerances and were not significantly
higher than the method Level of
Quantification (LOQ). Therefore, the
active ingredient pyroxsulam can be
added to the current tolerance for
cloquintocet-mexyl. The current wheat
tolerances are adequate and do not need
to be modified as a result of the addition
of the new active ingredient.

PP 7E7233: Increasing wheat
tolerances for cloquintocet-mexyl.
Syngenta Crop Protection’s petition (PP
7E7233) requested that existing
tolerances for cloquintocet-mexyl and
its metabolite be amended to increase
wheat, forage from 0.10 to 0.20 ppm and
wheat, hay from 0.10 to 0.50 ppm. The
Agency is granting the requested
increase in tolerances for cloquintocet-
mexyl and its metabolite on wheat,
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forage at 0.20 ppm and wheat, hay at
0.50 ppm.

EPA has no objection to raising the
tolerances for wheat, forage from 0.1
ppm to 0.20 ppm and wheat, hay from
0.1 to 0.50 ppm. EPA developed
livestock secondary residue calculations
assuming levels of 0.20 ppm for wheat,
forage and 0.50 ppm for wheat, hay.
Because of the low levels of total
radioactive residues found in livestock
commodities in the ruminant and
poultry metabolism studies and the
corresponding low radioactive residues
calculated for the 1X feeding levels,
ruminant and poultry feeding studies
are not needed, tolerances on livestock
commodities are not needed, and
analytical methods for livestock
commodities are not needed. The uses
on wheat fall under 40 CFR 180.6(a)(3)
since no secondary residues are
expected to occur in livestock
commodities.

The results of field residue trial show
that when used with the active
ingredient pyroxsulam, residues of
cloquintocet-mexyl were less than half
of the established tolerances and not
significantly higher than the method
LOQ. And no secondary residues are
expected to occur in livestock
commodities from the increase of
cloquintocet-mexyl wheat, hay, and
forage tolerances. Therefore, the
previously conducted cloquintocet-
mexyl aggregate exposure assessments
can be used in evaluating the addition
of this active ingredient and the increase
to wheat, hay, and forage tolerances.
The following summary of aggregate
exposure risks of cloquintocet-mexyl
from acute and chronic dietary
exposures and drinking water exposures
is taken from the “Aggregate Risks and
Determination of Safety”” section of the
final rule for cloquintocet-mexyl (70 FR
74679) published December 16, 2005.

There are no residential uses for
cloquintocet-mexyl at this time.
Therefore, the acute aggregate risk
assessment includes exposure estimates
from food and drinking water only.

“The food and water exposure
estimates for females 13-49 yrs old is
<1% of the acute population adjusted
dose (aPAD). The acute risk estimate for
females 13-49 years, resulting from
aggregate exposure to cloquintocet-
mexyl in food and drinking water is
below EPA’s level of concern.”

The following summarizes the
chronic aggregate exposure risks of
cloquintocet-mexyl:

“The aggregate chronic risk
assessment takes into account average
exposure estimates from dietary
consumption of cloquintocet-mexyl
(food and drinking water) and

residential uses. Since there are no
residential uses for cloquintocet-mexyl
(either established or pending) at this
time, the aggregate chronic assessment
included exposures from food and
drinking water only. Since the dietary
exposure assessment already includes
the highest chronic exposure from the
drinking water modeling data, no
further calculations are necessary. The
general U.S. population and all
population subgroups have exposure
and risk estimates which are below the
Agency'’s level of concern (i.e., the
percentages of the chronic population
adjusted doses (cPADs) are all below
100%). The exposure to the U.S.
population is <1% cPAD and the most
highly exposed subgroup, children 3-5
yrs old, is 1% cPAD. Therefore, chronic
risk estimates resulting from aggregate
exposure to cloquintocet-mexyl in food
and drinking water are below the
Agency’s level of concern from all
population subgroups.”

There are no residential or non-
pesticidal uses for cloquintocet-mexyl.
Therefore, no further aggregate
assessment is necessary. For additional
information on the Exposure
Assessment for cloquintocet-mexyl, see
the docket and the Federal Register of
December 16, 2005 (70 FR 74679).

C. Safety Factor for Infants and Children

Section 408 of the FFDCA provides
that EPA shall apply an additional
tenfold margin of safety for infants and
children in the case of threshold effects
to account for prenatal and postnatal
toxicity and the completeness of the
database on toxicity and exposure
unless EPA determines that a different
margin of safety will be safe for infants
and children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. The toxicity database is
sufficient for cloquintocet-mexyl and
potential exposure is adequately
characterized based on modeling. In
terms of hazard, there are low concerns
and no residual uncertainties regarding
pre-natal and/or post-natal toxicity.
Accordingly, EPA concludes that the
additional tenfold safety factor for the
protection of infants and children is
unnecessary. For additional information
on the Safety Factor determination for
infants and children for cloquintocet-
mexyl, see the docket and the Federal
Register of December 16, 2005 (70 FR
74679).

D. Cumulative Exposure

Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.” Unlike other
pesticides for which EPA has followed
a cumulative risk approach based on a
common mechanism of toxicity, EPA
has not made a common mechanism of
toxicity finding as to cloquintocet-mexyl
and any other substances, and the
chemical does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that cloquintocet-mexyl has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

E. Other Considerations

1. Analytical Methods

Adequate enforcement methodology
is available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—-2905; e-mail address:
residuemethods@epa.gov. For the
complete description of Analytical
Methods for cloquintocet-mexyl, see the
docket and the Federal Register of
December 16, 2005 (70 FR 74679).

2. Storage Stability

The petitioner submitted the results of
a storage stability study that was
performed to support the field trials.
Samples of wheat grain, wheat straw,
wheat forage, spinach, tomatoes,
potatoes, and soybeans were fortified
with cloquintocet-mexyl and
cloquintocet acid to levels of 0.01 and
0.10 ppm. After 9 months of storage at
temperatures of <-20 C, percent
recoveries of cloquintocet-mexyl ranged
from 74-107% and percent recoveries of
cloquintocet acid ranged from 72-101%.
The storage stability data are adequate
to support the storage durations used in
the field trials.

3. International Tolerances

There are no Codex tolerances for
cloquintocet-mexyl. Australia has
established maximum residue limits
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(MRLs) for cloquintocet-mexyl on wheat
and barley at 0.1 ppm.

F. Determination of Safety and
Conclusions

The Agency is granting the requested
increase in tolerances for cloquintocet-
mexyl and its metabolite on wheat,
forage at 0.20 ppm and wheat, hay at
0.50 ppm. The Agency is also granting
the requested addition of reference to
the active ingredient pyroxsulam for use
with the inert ingredient safener
cloquintocet-mexyl on wheat. In
addition, the Agency is removing the
specification of a 1:4 ratio of
cloquintocet-mexyl to active ingredient
from the existing tolerance expression of
40 CFR 180.560. The specification is not
necessary when numerical tolerances
are already established.

Based on the information in this
preamble, EPA concludes that there is a
reasonable certainty of no harm to the
general population, including infants
and children, from aggregate exposure
to residues of cloquintocet-mexyl and
its metabolite. Accordingly, EPA finds
that the tolerances described above for
residues of cloquintocet-mexyl and its
metabolite will be safe.

IV. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to petitions submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,

the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, this rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 20, 2008.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.560 is amended by
revising paragraph (a) to read as follows:

§180.560 Cloquintocet-mexyl (acetic acid
[(5-chloro-8-quinolinyl) oxy]-, 1-methylhexyl
ester; CAS Reg. No. 99607-70-2);
tolerances for residues.

(a) General. Tolerances are
established for the combined residues of
cloquintocet-mexyl (acetic acid [(5-
chloro-8-quinolinyl) oxyl-, 1-
methylhexyl ester; CAS Reg. No. 99607—
70-2) and its acid metabolite (5-chloro-
8-quinlinoxyacetic acid) when used as
an inert ingredient (safener) in pesticide
formulations containing the active
ingredients pinoxaden (wheat or barley),
clodinafop-propargyl (wheat only), or
pyroxsulum (wheat only) in or on the
following food commodities:

Commodity Parts per million
Barley, grain ............ 0.1
Barley, hay .............. 0.1
Barley, straw ........... 0.1
Wheat, forage .......... 0.2
Wheat, grain ............ 0.1
Wheat, hay .............. 0.5
Wheat, straw ........... 0.1
* * * * *

[FR Doc. E8—4023 Filed 3—4-08; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0495; FRL—8352-2]
Methoxyfenozide; Pesticide Tolerances
and Time-Limited Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of
methoxyfenozide per se; benzoic acid,
3-methoxy-2-methyl-2-(3,5-
dimethylbenzoyl)-2-(1,1-
dimethylethyl)hydrazide in or on the
food commodities acerola; animal feed,
nongrass, group 18, forage; animal feed,
nongrass, group 18, hay; avocado; bean,
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dry, seed; bushberry subgroup 13-07B;
canistel; feijoa; grass, forage, fodder and
hay, group 17, forage; grass, forage,
fodder and hay, group 17, hay; guava;
jaboticaba; kurrat; mango; onion, green,
subgroup 3-07B; papaya; passionfruit;
peanut; peanut, hay; peanut oil;
sapodilla; sapote, black; sapote, mamey;
star apple; starfruit; vegetable, tuberous
and corm, except potato, sub group 1D;
and wax jambu. This regulation also
establishes time-limited tolerances for
indirect or inadvertent residues of
methoxyfenozide; benzoic acid, 3-
methoxy-2-methyl-, 2-(3,5-
dimethylbenzoyl)-2-(1,1-dimethylethyl)
hydrazide and indirect or inadvertent
combined residues of methoxyfenozide
and its metabolites RH-117,236 free
phenol of methoxyfenozide; 3,5-
dimethylbenzoic acid N-tert-butyl-N’-(3-
hydroxy-2-methylbenzoyl) hydrazide,
RH-151,055 glucose conjugate of RH-
117,236; 3,5-dimethyl benzoic acid N-
tert-butyl-N-[3 ([beta]-D-
glucopyranosyloxy)-2-methylbenzoyl]-
hydrazide and RH-152,072 the
malonylglycosyl conjugate of RH
117,236 in or on the food commodities
animal feed, nongrass, group 18; grain,
cereal, forage, fodder and straw, group
16; grass forage, fodder, and hay, group
17; herb and spice, group 19; vegetable,
bulb, group 3-07; vegetable, foliage of
legume, group 7; vegetable, leaves of
root and tuber, group 2; vegetable,
legume, group 6; and vegetable, root and
tuber, group 1. Dow AgroSciences LLC
and Interregional Research Project
Number 4 (IR-4) requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA). The
time-limited tolerances will expire on
September 30, 2010.

DATES: This regulation is effective
March 5, 2008. Objections and requests
for hearings must be received on or
before May 5, 2008, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0495. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly

available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either in the electronic docket
at http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Public Docket, in Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. The Docket
Facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Mark Suarez, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—0120; e-mail address:
suarez.mark@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, as
amended by FQPA, any person may file
an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2007-0495 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before May 5, 2008.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2007-0495, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg., 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
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deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerances

In the Federal Register of October 20,
2006 (71 FR 61971) (FRL-8098-6),
August 1, 2007 (72 FR 42072) (FRL—
8138-1), and October 24, 2007 (72 FR
60367) (FRL-8154-1), EPA issued
notices pursuant to section 408(d)(3) of
FFDCA, 21 U.S.C. 346a(d)(3),
announcing the filing of pesticide
petitions (PPs 6E7086, 7E7218, 6F7135,
and 0F6201) by, Dow AgroSciences
LLGC, Zionsville Road -Indianapolis, IN
46268 (PPs 6F7135 and 0F6201) and IR-
4, 500 College Road East, Suite 201 W.,
Princeton, NJ 08540 (PPs 7E7218 and
6E7086). The petitions requested that 40
CFR 180.544 be amended by
establishing tolerances for residues of
the insecticide, methoxyfenozide, in or
on the food commodities acerola at 0.4
parts per million (ppm) (PP 7E7218);
arionia berry at 3.0 ppm (PP 6E7086);
avocado at 0.6 ppm (PP 7E7218); bean,
dry, seed at 0.15 ppm (PP 6E7086);
blueberry, lowbush at 3.0 ppm (PP
6E7086); buffalo currant at 3.0 ppm (PP
6E7086); bushberry subgroup 13B at 3.0
ppm (PP 6E7086); canistel at 0.6 ppm
(PP 7E7218); Chilean guava at 3.0 ppm
(PP 6E7086); chive, Chinese, fresh
leaves at 5.0 ppm (PP 7E7218); chive,
fresh leaves at 5.0 ppm (PP 7E7218);
elegans hosta at 5.0 ppm (PP 7E7218);
European barberry at 3.0 ppm (PP
6E7086); feijoa at 0.4 ppm (PP 7E7218);
fritillaria leaves at 5.0 ppm (PP 7E7218);
grass forage, fodder, and hay group 17,
forage at 18.0 ppm (PP 6E7086); grass
forage, fodder, and hay, group 17, hay
at 30.0 ppm (PP 6E7086); guava at 0.4
ppm (PP 7E7218); highbush cranberry at
3.0 ppm (PP 6E7086); honeysuckle at
3.0 ppm (PP 6E7086); jaboticaba at 0.4
ppm (PP 7E7218); jostaberry at 3.0 ppm
(PP 6E7086); juneberry at 3.0 ppm (PP
6E7086); kurrat at 5.0 ppm (PP 7E7218);
Lady’s leek at 5.0 ppm (PP 7E7218); leek
at 5.0 ppm (PP 7E7218); leek, wild at 5.0
ppm (PP 7E7218); lingonberry at 3.0
ppm (PP 6E7086); mango at 0.6 ppm (PP
7E7218); native currant at 3.0 ppm (PP
6E7086); nongrass animal feeds, group
18, forage at 35.0 ppm (PP 6F7135);
nongrass animal feeds, group 18, hay at
85.0 ppm (PP 6F7135); onion, Beltsville
bunching at 5.0 ppm (PP 7E7218);
onion, fresh at 5.0 ppm (PP 7E7218);
onion, green at 5.0 ppm (PP 7E7218);
onion, macrostem at 5.0 ppm (PP
7E7218); onion, tree, tops at 5.0 ppm
(PP 7E7218); onion, Welsh, tops at 5.0
ppm (PP 7E7218); papaya at 0.6 ppm
(PP 7E7218); passionfruit at 0.4 ppm (PP
7E7218); peanut at 0.02 ppm (PP
6E7086); peanut, hay at 60 ppm (PP

6E7086); peanut oil at 0.09 ppm (PP
6E7086); salal at 3.0 ppm (PP 6E7086);
sapodilla at 0.6 ppm (PP 7E7218);
sapote, black at 0.6 ppm (PP 7E7218);
sapote, mamey at 0.6 ppm (PP 7E7218);
sea buckthorn at 3.0 ppm (PP 6E7086);
shallot, fresh leaves at 5.0 ppm (PP
7E7218); star apple at 0.6 ppm (PP
7E7218); starfruit at 0.4 ppm (PP
7E7218); vegetable, tuberous and corm,
except potato, sub group 1D at 0.02 ppm
(PP 6E7086); wax jambu at 0.4 ppm (PP
7E7218). In the petition 0F6201, Dow
requested that tolerances that expired
on September 30, 2007 be re-established
for indirect or inadvertent residues of
methoxyfenozide; benzoic acid, 3-
methoxy-2-methyl-, 2-(3,5-
dimethylbenzoyl)-2-(1,1-dimethylethyl)
hydrazide and indirect or inadvertent
combined residues of methoxyfenozide;
benzoic acid, 3-methoxy-2-methyl-, 2-
(3,5-dimethylbenzoyl)-2-(1,1-
dimethylethyl) hydrazide and its
metabolites RH-117,236 free phenol of
methoxyfenozide; 3,5-dimethylbenzoic
acid N-tert-butyl-N’-(3-hydroxy-2-
methylbenzoyl) hydrazide, RH-151,055
glucose conjugate of RH-117,236; 3,5-
dimethyl benzoic acid N-tert-butyl-N-[3
([beta]-D-glucopyranosyloxy)-2-
methylbenzoyl]-hydrazide and RH-
152,072 the malonylglycosyl conjugate
of RH 117,236 in or on the food
commodities grain, cereal, forage,
fodder, and straw, group 16 at 10.0 ppm;
grass forage, fodder, and hay, group 17
at 10.0 ppm; herb and spice, group 19

at 10.0 ppm; nongrass animal feeds crop
group 18 at 10.0 ppm; vegetable, bulb,
group 3 at 0.2 ppm; vegetable, foliage of
legume, group 7 at 10.0 ppm; vegetable,
leaves of root and tuber, group 2 at 0.2
ppm; vegetable, legume, group 6 at 0.1
ppm; and vegetable, root and tuber,
group 1 at 0.1 ppm. Those notices
referenced summaries of the petitions
prepared by Dow AgroSciences LLC and
IR-4, the registrants, which are available
to the public in the docket, http://
www.regulations.gov. Comments were
received on the notices of filing. EPA’s
response to these comments is
discussed in Unit IV.C. The time-limited
tolerances will expire on September 30,
2010.

Based upon review of the data
supporting the petition, EPA has
modified the tolerance expression for
the food commodities bean, dry, seed to
0.24 ppm (PP 6E7086); animal feeds,
nongrass, group 18, forage to 50.0 ppm
(PP 6F7135); animal feeds, nongrass,
group 18, hay to 150.0 ppm (PP
6F7135); onions, green, subgroup 3-07B
at 5.0 ppm (PP 7E7218); peanut, hay to
55 ppm (PP 6E7086); peanut oil to 0.04
ppm (PP 6E7086). The reason for these

changes is explained in Unit IV.D. EPA
is also deleting all the tolerances in

§ 180.544(b) for sorghum and soybean
commodities that are no longer needed
since they have expired. The deletions
under § 180.544(b) are time-limited
tolerances that were established under
section 18 emergency exemptions that
have since expired.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of FFDCA
and a complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of
FFDCA, for tolerances for the
petitioned-for tolerances for residues of
methoxyfenozide on the food
commodities named above. EPA’s
assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
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concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The toxicology studies conducted
with methoxyfenozide demonstrate that
it has few or no biologically significant
toxic effects at relatively low-dose levels
and only mild or no toxic effects at
relatively high-dose levels. In
subchronic and chronic oral studies in
rats, the most toxicologically significant
effects were mild anemia and mild
effects on the liver, thyroid gland, and
adrenal gland. In subchronic and
chronic oral studies in dogs, the
predominant toxic effect was anemia,
which was often accompanied by signs
of a compensatory response.
Methoxyfenozide is not acutely toxic,
not a dermal sensitizer, not neurotoxic,
carcinogenic or mutagenic and is not a
developmental or reproductive toxicant.
There was no evidence for increased
susceptibility of rat or rabbit fetuses to
in utero exposure or rat pups to post-
natal exposure to methoxyfenozide.
Minimal or no toxic effects were
observed in studies in which
methoxyfenozide was administered by
the dermal or inhalation routes of
exposure. Methoxyfenozide is classified
as a “‘not likely” human carcinogen.

Specific information on the studies
received and the nature of the adverse
effects caused by methoxyfenozide as
well as the no-observed-adverse-effect-
level (NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov. The referenced
document is available in the docket
established by this action, which is
described under ADDRESSES, and is
identified as EPA-HQ-OPP-2007—-0495
in that docket.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the toxicological level of concern
(LOC) is derived from the highest dose
at which no adverse effects are observed
(the NOAEL) in the toxicology study
identified as appropriate for use in risk
assessment. However, if a NOAEL
cannot be determined, the lowest dose
at which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment. Uncertainty/
safety factors (UFs) are used in
conjunction with the LOC to take into
account uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic risks by comparing

aggregate exposure to the pesticide to
the acute population adjusted dose
(aPAD) and chronic population adjusted
dose (cPAD). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable UFs. Short-, intermediate-,
and long-term risks are evaluated by
comparing aggregate exposure to the
LOC to ensure that the margin of
exposure (MOE) called for by the
product of all applicable UFs is not
exceeded.

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk and
estimates risk in terms of the probability
of occurrence of additional adverse
cases. Generally, cancer risks are
considered non-threshold. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

A summary of the toxicological
endpoints for methoxyfenozide used for
human risk assessment can be found at
http://www.regulations.gov in document
“Methoxyfenozide. Human Health Risk
Assessment for Proposed Use on Sweet
Potato, Blueberry, Dry Bean, Grass,
Peanut, Green Onion, Avocado, Guava,
Alfalfa and Clover. PC Code:121027,
Petition No: 6E7086, 7E7218, and
6F7135. DP Num: 331948, 340540, and
371933” at page 30 in docket ID number
EPA-HQ-OPP-2007-0495.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to methoxyfenozide, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing methoxyfenozide tolerances in
40 CFR 180.544. EPA assessed dietary
exposures from methoxyfenozide in
food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for
methoxyfenozide; therefore, a
quantitative acute dietary exposure
assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
assumed all foods for which there are
tolerances were treated and contain
tolerance-level residues.

iii. Cancer. Methoxyfenozide is not
likely to be carcinogenic to humans;
therefore, a cancer exposure assessment
was not conducted.

iv. Anticipated residue and percent
crop treated. Anticipated residues/PCT
data were not needed to refine the risk
assessment so they were not used.

2. Dietary exposure from drinking
water. Methoxyfenozide is expected to
be a ground water and surface water
contaminant primarily due to its
persistence in the environment.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated
environmental concentrations (EECs) of
methoxyfenozide for acute exposures
are estimated to be 43 parts per billion
(ppb) for surface water and 7.43 ppb for
ground water. The EECs for chronic
exposures are estimated to be 33.1 ppb
for surface water and <7.43 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 43 ppb was used
to access the contribution to drinking
water. For chronic dietary risk
assessment, the water concentration of
value 33.1 ppb was used to access the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Methoxyfenozide is not registered for
use on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
methoxyfenozide and any other
substances and methoxyfenozide does
not appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that
methoxyfenozide has a common
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mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly refered to as the
FQPA safety factor. In applying this
provision, EPA either retains the default
value of 10X when reliable data do not
support the choice of a different factor,
or, if reliable data are available, EPA
uses a different additional FQPA safety
factor value based on the use of
traditional UFs and/or special FQPA
safety factors, as appropriate.

2. Prenatal and postnatal sensitivity.
There is not a concern for prenatal and/
or postnatal toxicity resulting from
exposure to methoxyfenozide. The
prenatal and postnatal toxicology
database for methoxyfenozide includes
rat and rabbit developmental toxicity
studies and a 2—generation reproduction
toxicity study in rats. There was no
quantitative or qualitative evidence of
increased susceptibility of rats or rabbit
fetuses to in utero exposure in the
developmental studies; similarly, there
was no evidence of increased
susceptibility of rat pups following
prenatal/postnatal exposure in the 2—
generation reproduction study.

3. Conclusion. The FQPA SF for the
protection of infants and children be
removed (i.e. reduced to 1x) for
methoxyfenozide for the following
reasons:

i. The toxicology database for
methoxyfenozide is complete for
assessment of potential hazard to infants
and children.

ii. Based on weight-of-the-evidence
considerations, EPA determined that a
developmental neurotoxicity study in
rats is not required to support the
registration of methoxyfenozide.

iii. In developmental toxicity studies
in rats and rabbits, no increased
susceptibility in fetuses as compared to
maternal animals was observed
following in utero exposures.

iv. In a 2—generation reproduction
study in rats, no increased susceptibility
in pups as compared to adults was
observed following in utero and
postnatal exposures.

v. The exposure assessments will not
underestimate the potential dietary
(food and drinking water) or nondietary
exposures for infants and children from
the use of methoxyfenozide. The
chronic dietary food exposure
assessment utilizes tolerance level
residues and assumes 100 PCT.
Conservative ground water and surface
water modeling estimates were used.
These assessments will not
underestimate the exposure and risks
posed by methoxyfenozide.

E. Aggregate Risks and Determination of
Safety

Safety is assessed for acute and
chronic risks by comparing aggregate
exposure to the pesticide to the aPAD
and cPAD. The aPAD and cPAD are
calculated by dividing the LOC by all
applicable UFs. For linear cancer risks,
EPA calculates the probability of
additional cancer cases given aggregate
exposure. Short-, intermediate- and log-
term risks are evaluated by comparing
aggregate exposure to the LOC to ensure
that the MOE called for by the product
of all applicable UTs is not exceeded.

1. Acute risk. No acute risk is
expected from exposure to
methoxyfenozide since no acute
endpoints were identified for the
general U.S. population (including
infants and children) or the females 13-
50 years old population subgroup.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to methoxyfenozide from
food and water will utilize 56% of the
cPAD for the most highly exposed
population group, children 1-2 years
old. There are no residential uses for
methoxyfenozide.

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Methoxyfenozide is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water

(considered to be a background
exposure level).

Methoxyfenozide is not registered for
use on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

5. Aggregate cancer risk for U.S.
population. Methoxyfenozide is
classified as a “not likely”” human
carcinogen and thus is not expected to
pose a cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to
methoxyfenozide residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high pressure liquid chromatography
with mass spectrometry (HPLC/MS)) is
available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are currently no Codex,
Canadian or Mexican MRLs for
methoxyfenozide, so there are no
international harmonization issues
associated with this action.

C. Response to Comments

Public comments were received from
a citizen who objected to the proposed
tolerances because “methoxyfenozide
harms fish and birds so that they die”
and also opposes ‘“‘any exemption or
residue left on plants after use from this
product.” The comments contained no
scientific data or evidence to rebut the
Agency’s conclusion that there is a
reasonable certainty that no harm will
result from human or environmental
exposure to methoxyfenozide. EPA has
responded to similar comments on
numerous previous occasions. (January
7, 2005, 70 FR 1349) (October 29, 2004,
69 FR 63083).

D. Explanation of Tolerance Revisions

The tolerances established here have
been modified in some instances from
the tolerances originally proposed in the
notices of filing. These modifications
have been based upon specific data, as
described in unit IV.D. The data
indicate that the requested tolerance on
dry beans at 0.15 ppm is not appropriate
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since the field trial data indicate that
residues could be higher than the
tolerance request. Therefore, a more
appropriate tolerance is being
established for the residues of
methoxyfenozide on bean, dry at 0.24
ppm. The data for peanut hay are
adequate. EPA’s Review indicates that
the requested tolerance of 60 ppm is not
appropriate. Therefore, a more
appropriate tolerance is being
established for the residues of
methoxyfenozide on peanut, hay at 55.0
ppm. The data for animal feed,
nongrass, group 18, forage and hay are
adequate. EPA’s Review indicates that
the requested tolerances are not
appropriate. Residue field trial data
from representative crops should be
analyzed separately and the highest
result used for tolerance setting
purposes. This was not done. A more
appropriate tolerance is being
established for the residues of
methoxyfenozide on animal feed,
nongrass, group 18, forage at 50 ppm,
and hay at 150 ppm. The only processed
commodities of regulatory concern for
this petition are peanut meal and oil. A
study was conducted using a 3x
exaggerated application rate to the
peanut raw agricultural commodity and
simulated commercial processing to
produce the peanut processed
commodities. Results of the study
indicate that residues of
methoxyfenozide are not expected to
concentrate in peanut meal but do
concentrate 3x in oil. The requested
tolerance level for peanut oil is
inadequate. Using the highest average
field trial values from the submitted
field trial data and the concentration
factor for peanut oil, the tolerance level
should be 0.04 ppm.

IR-4 petitioned for individual
tolerances on green onion, fresh chive
leaves, fresh Chinese chive leaves,
elegans hosta, fritillaria leaves, kurrat,
Lady’s leek, leek, wild leek, Beltsville
bunching onion, fresh onion, macrostem
onion, tree onion tops, Welsh onion
tops, and fresh shallot leaves at 5.0 ppm
(PP 7E7128) as well as for a tolerance for
bushberry subgroup 13B and individual
tolerances on aronia berry, buffalo
currant, Chilean guava, European
barberry, highbush cranberry,
honeysuckle, jostaberry, juneberry,
lingonberry, native currant, salal, and
sea buckthorn (PP 6E7086).

In the Federal Register of December 7,
2007 (72 FR 69150) (FRL-8340-6), EPA
issued a final rule that revised the crop
grouping regulations. As part of this
action, EPA expanded and revised bulb
vegetables group 3. Changes to crop
group 3 (bulb vegetables) included
adding new commodities, creating

subgroups for bulb and green onions,
and changing the name of one of the
representative commodities from
“onion, dry bulb” to “onion, bulb.” EPA
also expanded and revised berries group
13. Changes to crop group 13 (berries)
included adding new commodities,
revising existing subgroups and creating
new subgroups (including a bushberry
subgroup 13-07B consisting of the
commodities requested in PP 6E7086
and cultivars, varieties, and/or hybrids
of these).

EPA indicated in the December 7,
2007 final rule as well as the earlier May
23, 2007 proposed rule (72 FR 28920)
(FRL—8126-1) that, for existing petitions
for which a Notice of Filing had been
published, the Agency would attempt to
conform these petitions to the rule.
Therefore, consistent with this rule,
EPA is establishing tolerances on onion,
green, subgroup 3-07B and bushberry
subgroup 13-07B.

EPA concludes it is reasonable to
revise the petitioned-for tolerances so
that they agree with the recent crop
grouping revisions because:

1. Although the subgroups are new
the commodities in the new group were
proposed as individual tolerances and
the added commodities are closely
related minor crops which contribute
little to overall dietary or aggregate
exposure and risk; and

2. Methoxyfenozide exposure from
these added commodities was
considered when EPA conducted the
dietary and aggregate risk assessments
supporting this action.

V. Conclusion

Therefore, tolerances are established
for residues of methoxyfenozide;
benzoic acid, 3-methoxy-2-methyl-2-
(3,5-dimethylbenzoyl)-2-(1,1-
dimethylethyl)hydrazide, in or on the
food commodities acerola at 0.4 ppm;
animal feeds, nongrass, group 18, forage
at 50.0 ppm; animal feeds, nongrass,
group 18, hay at 150.0 ppm; avocado at
0.6 ppm; bean, dry, seed at 0.24 ppm;
bushberry subgroup 13-07B at 3.0 ppm;
canistel at 0.6 ppm; feijoa at 0.4 ppm;
grass, forage, fodder, and hay group 17,
forage at 18.0 ppm; grass, forage, fodder,
and hay, group 17, hay at 30.0 ppm;
guava at 0.4 ppm; jaboticaba at 0.4 ppm;
mango at 0.6 ppm; onions, green,
subgroup 3-07B at 5.0 ppm; papaya at
0.6 ppm; passionfruit at 0.4 ppm;
peanut at 0.02 ppm; peanut, hay at 55
ppm; peanut oil at 0.04 ppm; sapodilla
at 0.6 ppm; sapote, black at 0.6 ppm;
sapote, mamey at 0.6 ppm; star apple at
0.6 ppm; starfruit at 0.4 ppm; vegetable,
tuberous and corm, except potato, sub
group 1D at 0.02 ppm; wax jambu at 0.4

Time-limited tolerances are
established for the indirect or
inadvertent residues for
methoxyfenozide in or on vegetable,
bulb, group 3 at 0.2 ppm; vegetable,
leaves of root and tuber, group 2 at 0.2
ppm; and vegetable, root and tuber,
group 1 at 0.1 ppm; and the combined
residues of methoxyfenozide; benzoic
acid, 3-methoxy-2-methyl-, 2-(3,5-
dimethylbenzoyl)-2-(1,1-dimethylethyl)
hydrazide and its metabolites RH-
117,236 free phenol of
methoxyfenozide; 3,5-dimethylbenzoic
acid N-tert-butyl-N’-(3-hydroxy-2-
methylbenzoyl) hydrazide, RH-151,055
glucose conjugate of RH-117,236; 3,5-
dimethyl benzoic acid N-tert-butyl-N-[3
([betal-D-glucopyranosyloxy)-2-
methylbenzoyl]-hydrazide and RH-
152,072 the malonylglycosyl conjugate
of RH 117,236 in or on the food
commodities animal feed, nongrass,
group 18 at 10.0 ppm; grain, cereal,
forage, fodder and straw, group 16 at
10.0 ppm; grass forage, fodder and hay,
group 17 at 10.0 ppm; herb and spice,
group 19 at 10.0 ppm; vegetable, foliage
of legume, group 7 at 10.0 ppm; and
vegetable, legume, group 6 at 0.10 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
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Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 14, 2008.

Donald R. Stubbs,
Acting Director, Registration Division, Office
of Pesticide Programs.
m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.544 is amended by:
m i. Revising the entries “canistel”’;
“mango”’; “papaya’’; “sapodilla”;
“sapote, black”; “sapote, mamey”’; and
“‘star apple” in paragraph (a)(1).

m ii. Alphabetically adding commodities
to the table in paragraph (a)(1).

m iii. Removing the text from paragraph
(b) and reserving the heading.

m iv. Revising the tables in paragraphs
(d)(1) and (d)(2) to read as follows:

§180.544 Methoxyfenozide; tolerances for
residues.

(a) General. (1) * * *

Commodity Parts per million
Acerola .......cccoerviiiiiinnnen. 0.4
Animal feed, nongrass,

group 18, forage ......... 50.0
Animal feed, nongrass,

group 18, hay .............. 150.0
Avocado .......cccoeceeeeineenn. 0.6
Bean, dry, seed .............. 0.24
Bushberry subgroup 13-

(074 3.0
Canistel ......ccocevvecenenen. 0.6
Feijoa .....ccccoeviiiniiiinn 0.4
Grass, forage, fodder

and hay, group 17, for-

a0 ..o, 18.0
Grass, forage, fodder

and hay, group 17, hay 30.0
GUAVA ..o 0.4
Jaboticaba .........c.cccceee. 0.4
Mango .......cceceeiiiiieenns 0.6
Onion, green, subgroup

3-07B ... . 5.0
Papaya ....... 0.6
Passionfruit ..........c.c.c..... 0.4
Peanut ... 0.02
Peanut, hay ........ccccoeeee 55.0
Peanut, Oil ........ccccceeennes 0.04
Sapodilla .....ccoeveeiineen. 0.6
Sapote, black .... 0.6
Sapote, mamey .............. 0.6
Star apple ....cccoceeeerenen. 0.6
Starfruit ..o 0.4

Commodity Parts per million

* * * * *

Vegetable, tuberous and
corm, except potato,
subgroup 1D

Wax jambu .........ccoceeenene

0.02
0.4

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) * %k %
(1) * % %
Expiration/
Commodity Pﬁ]ritlﬁopner re\f)ocation
date

Vegetable, bulb,

group 3-07 ..... 0.20 9/30/10
Vegetable,

leaves of root

and tuber,

group 2 .......... 0.20 9/30/10
Vegetable, root

and tuber,

group 1 .......... 0.10 9/30/10

(2) * % %

Expiration/
Commodity P;ritlﬁ Opner re\Pocation
date

Animal feed,

non-grass,

group 18 ........ 10.0 9/30/10
Grain, cereal,

forage, fodder

and straw,

group 16 ........ 10.0 9/30/10
Grass, forage,

fodder and

hay, group 17 10.0 9/30/10
Herb and spice,

group 19 ........ 10.0 9/30/10
Vegetable, foli-

age of leg-

ume, group 7 10.0 9/30/10
Vegetable, leg-

ume, group 6 0.10 9/30/10

[FR Doc. E8—4027 Filed 3—4—08; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0308; FRL—8352-5]
Flumioxazin; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of flumioxazin in
or on alfalfa, forage; alfalfa, hay;
asparagus; bean, dry seed; bushberry
subgroup 13-07B; melon, subgroup 9A;
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nut, tree, group 14; okra; and vegetable,
fruiting, group 8. The Interregional
Research Project #4 (IR-4) requested
these tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA). This
regulation also modifies 40 CFR
180.568(b) by deleting existing time-
limited tolerances in/on alfalfa, forage
and alfalfa, hay at 0.13 and 0.45 ppm,
respectively, made redundant by the
newly-established tolerances.

DATES: This regulation is effective
March 5, 2008. Objections and requests
for hearings must be received on or
before May 5, 2008, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0308. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit”” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Sidney Jackson, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305—7610; e-mail address:
jackson.sidney@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

¢ Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, any
person may file an objection to any
aspect of this regulation and may also
request a hearing on those objections.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure

proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2007-0308 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before May 5, 2008.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2007-0308, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerance

In the Federal Registers of June 27,
2007, (72 FR 35237; FRL—8133—4) and
September 28, 2007; (72 FR 55204; FRL—
8147-1), EPA issued notices pursuant to
section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions (PP 6E7151 and PP
6F7092, respectively,) by the IR-4
Project Headquarters, 500 College Road
East, Suite 201 W, Princeton, NJ 08540
and the registrant, Valent U.S.A.
Corporation. The petitions requested
that 40 CFR 180.568 be amended by
establishing tolerances for residues of
the herbicide, flumioxazin, 2-[7-fluoro-
3,4-dihydro-3-oxo0-4-(2-propynyl)-2H-
1,4-benzoxazin-6-yl]-4,5,6,7-tetrahydro-
1H-isoindole-1,3(2H)-dione in or on,
commodities alfalfa, forage at 1.0 parts
per million (ppm), alfalfa, hay at 2.0
ppm (PP 6F7092), asparagus, aronia
berry, buffalo currant, Chilean guava,
European barberry, highbush cranberry,
honeysuckle, jostaberry, juneberry,
lingonberry, native currant, salal, sea
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buckthorn, and okra at 0.02 ppm,
bushberry subgroup 13B at 0.02 ppm,
melon subgroup 9A at 0.02 parts per
million (ppm), dry bean at 0.10 ppm,
vegetable, fruiting, crop group 8 at 0.02
ppm, and nut, tree, crop group 14, at
0.02 ppm (PP 6E7151). These notices
referenced a summary of the petition
prepared by Valent U.S.A. Corporation,
the registrant, which is available to the
public in the docket, http://
www.regulations.gov.

There were no comments received in
response to the notices of filing.

Based upon review of the data
supporting the petitions, EPA has
revised certain proposed tolerance
levels and corrected commodity
definitions as follow:

1. The Agency determined that
adequate data are available to support
establishing a tolerance for the
bushberry subgroup 13-07B. IR—4
petitioned for a tolerance for bushberry
subgroup 13B as well as individual
tolerances on aronia berry, buffalo
currant, Chilean guava, European
barberry, highbush cranberry,
honeysuckle, jostaberry, juneberry,
lingonberry, native currant, salal, and
sea buckthorn (PP 6E7151). In the
Federal Register of December 7, 2007
(72 FR 69150-69158) (FRL-8340-6),
EPA issued a final rule that revised the
crop grouping regulations. As part of
this action, EPA expanded and revised
berries group 13. Changes to crop group
13 (berries) included adding new
commodities, revising existing
subgroups and creating new subgroups
(including a bushberry subgroup 13—
07B consisting of the commodities
requested in PP 6E7151 and cultivars,
varieties, and/or hybrids of these).

EPA indicated in the December 7,
2007 final rule as well as the earlier May
23, 2007 proposed rule (72 FR 28920-
28930) that, for existing petitions for
which a Notice of Filing had been
published, the Agency would attempt to
conform these petitions to the rule.
Therefore, consistent with this rule,
EPA is establishing tolerances on
Bushberry subgroup 13—07B. Bushberry
subgroup 13-07B consists of the berries
for which tolerances were requested in
PP 6E7151.

EPA concludes it is reasonable to
revise the petitioned-for tolerances so
that they agree with the recent crop
grouping revisions because:

i. Although the subgroup includes
several new commodities, these
commodities were proposed as
individual tolerances and are closely
related minor crops which contribute
little to overall dietary or aggregate
exposure and risk;

ii. Flumixoazin exposure from these
added commodities was considered
when EPA conducted the dietary and
aggregate risk assessments supporting
this action; and

iii. The representative commodities
for the revised subgroup has not
changed.

2. The proposed tolerance for bean,
dry, was revised to bean, dry, seed and
the tolerance level revised from 0.06
ppm to 0.05 ppm.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”” These provisions
were added to FFDCA by the Food
Quality Protection Act (FQPA) of 1996.

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerance for residues of flumioxazin on
alfalfa, forage at 3.0 ppm; alfalfa, hay at
8.0 ppm; asparagus at 0.02 ppm,;
bushberry subgroup 13-07B at 0.02
ppm; melon, subgroup 9A at 0.02 ppm;
bean, dry seed at 0.05 ppm; vegetable,
fruiting, group 8 at 0.02 ppm; okra at
0.02 ppm; and nut, tree, group 14, at
0.02 ppm. EPA’s assessment of
exposures and risks associated with
establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also

considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Flumioxazin has mild or no acute
toxicity when administered orally,
dermally, or by inhalation. It has little
or no toxicity with regard to eye
irritation or skin irritation. The
chemical, flumioxazin, was not a dermal
sensitizer. Subchronic and chronic
toxicity studies demonstrated that the
target organs of flumioxazin are the
liver, spleen and cardiovascular system.
Developmental effects were observed in
developmental rat studies. These effects
were fetal cardiovascular anomalies
(especially ventricular septal defects).

Flumioxazin has been classified as a
“Not Likely Human Carcinogen,” based
on the lack of carcinogenicity in a 2—
year rat study, an 18—-month mouse
study, and a battery of mutagenic
studies.

Specific information on the studies
received and the nature of the adverse
effects caused by flumioxazin as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov. in the document;
“Flumioxazin; Human Health Risk
Assessment for the Proposed Food Use
of the Herbicide Flumioxazin on Alfalfa,
Asparagus, Dry Beans, Fruiting
Vegetables (Group 8, Including Okra),
Melons (Subgroup 9A), Bushberries
(Subgroup 13B), and Tree Nuts (Group
14), and a Request for an Amended Use
on Garlic,” dated 28 Nov. 2007. The
referenced document is available in the
docket established by this action, which
is described under ADDRESSES, and is
identified as EPA-HQ-OPP-2007—
0308-0003 in that docket.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the toxicological level of concern
(LOCQ) is derived from the NOAEL in the
toxicology study identified as
appropriate for use in risk assessment.
However, if a NOAEL cannot be
determined, LOAEL is sometimes used
for risk assessment. Uncertainty/safety
factors (UFs) are used in conjunction
with the LOC to take into account
uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic risks by comparing
aggregate exposure to the pesticide to
the acute population adjusted dose
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(aPAD) and chronic population adjusted
dose (cPAD). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable UFs. Short-term,
intermediate-term, and long-term risks
are evaluated by comparing aggregate
exposure to the LOC to ensure that the
margin of exposure (MOE) called for by
the product of all applicable UFs is not
exceeded.

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk and
estimates risk in terms of the probability
of occurrence of additional adverse
cases. Generally, cancer risks are
considered non-threshold. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day—26/p30948.htm.

A summary of the toxicological
endpoints for flumioxazin used for
human risk assessment can be found at
http://www.regulations.gov in
document; “Flumioxazin; Human
Health Risk Assessment for the
Proposed Food Use of the Herbicide
Flumioxazin on Alfalfa, Asparagus, Dry
Beans, Fruiting Vegetables (Group 8,
Including Okra), Melons (Subgroup 9A),
Bushberries (Subgroup 13B), and Tree
Nuts (Group 14), and a Request for an
Amended Use on Garlic,” dated 28 Nov.
2007 in docket ID number EPA-HQ-
OPP-2007-0308-0003.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to flumioxazin, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing flumioxazin tolerances in (40
CFR 180.568). EPA assessed dietary
exposures from flumioxazin in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effect was identified
for the general population. However,
EPA identified potential acute effects,
e.g., cardiovascular effects in offspring,
for the population subgroup, females 13
to 49 years.

In estimating acute dietary exposure,
EPA used food consumption
information from the U.S. Department of
Agriculture (USDA) 1994-1996
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA assumed all
foods for which there are tolerances

(current and proposed) were treated
(100% crop treated (%CT or PCT)
assumption) and contain tolerance-level
residues. Percent crop treated (PCT)
and/or anticipated residues were not
used in the acute risk assessment.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996, and 1998
CSFII. As to residue levels in food, EPA
assumed all foods for which there are
tolerances (existing and proposed) were
treated (100% crop treated assumption)
and contain tolerance-level residues.
PCT and/or anticipated residues were
not used in the chronic risk assessment.

iii. Cancer. The Agency has
determined that flumioxazin is ‘“not
likely to be a human carcinogen” based
on the lack of carcinogenicity in a 2-rat
study, an 18 month mouse study, and a
battery of mutagenic studies. Therefore,
a quantitative exposure assessment to
evaluate cancer risk is unnecessary.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring data to complete a
comprehensive dietary exposure
analysis and risk assessment for
flumioxazin and its degradates, 482—-HA
and APF, in drinking water. Because the
Agency does not have comprehensive
monitoring data, drinking water
concentration estimates are made by
reliance on simulation or modeling
taking into account data on the
environmental fate characteristics of
flumioxazin. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the FQPA Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
flumioxazin for acute exposures are
estimated to be 34 parts per billion
(ppb) for surface water and 48 ppb for
groundwater. The EECs for chronic
exposures are estimated to be 18 ppb for
surface water and 48 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 48 ppb was used
to access the contribution to drinking
water. For chronic dietary risk
assessment, the water concentration of
value 48 ppb was used to access the
contribution to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure

(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Flumioxazin is not registered for use
on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
flumioxazin and any other substances
and flumioxazin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that flumioxazin has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional (““10X"’) tenfold margin of
safety for infants and children in the
case of threshold effects to account for
pre-natal and post-natal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor. In applying this
provision, EPA either retains the default
value of 10X when reliable data do not
support the choice of a different factor,
or, if reliable data are available, EPA
uses a different additional FQPA safety
factor value based on the use of
traditional UFs and/or special FQPA
safety factors, as appropriate.

2. Pre-natal and post-natal sensitivity.
The pre-natal and post-natal toxicity
database for flumioxazin include the rat
and rabbit developmental toxicity
studies and the 2—generation
reproduction toxicity study in rats.
There is evidence of quantitative
susceptibility following oral and dermal
exposures to rats. Following in-utero
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exposures, developmental effects
(cardiovascular anomalies) were seen in
the absence of maternal toxicity. There
is no evidence (quantitative or
qualitative) of susceptibility following
in-utero oral exposure in rabbits. No
developmental toxicity was seen at the
highest dose tested (3x the Limit-Dose).
There is quantitative evidence of
susceptibility in the multi-generation
reproduction study where effects in
offspring were seen at doses lower than
those which induced effects in parental
animals.

Although increased pre-natal and
post-natal quantitative susceptibility
was seen in rats, the Agency concluded
that there is a low concern and no
residual uncertainties for pre-natal and/
or post-natal toxicity effects of
flumioxazin because:

i. Developmental toxicity (including
cardiovascular abnormalities) NOAELs
and LOAELs from pre-natal exposure
are well characterized after oral and
dermal exposure,

ii. The off-spring toxicity NOAEL and
LOAEL from post-natal exposure are
well characterized,

iii. The dose selected for risk
assessment is protective of all potential
effects.

3. Conclusion. EPA has determined
that reliable data show that it would be
safe for infants and children to reduce
the FQPA safety factor to 1X. That
decision is based on the following
findings:

i. The toxicity database for
flumioxazin is complete.

ii. There is no indication that
flumioxazin is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. Although there is quantitative
evidence of increased susceptibility in
the prenatal developmental studies and
post-natal multi-generation study in
rats, EPA did not identify any residual
uncertainties after establishing toxicity
endpoints and traditional UFs to be
used in the risk assessment of
flumioxazin. The degree of concern for
pre-natal and/or post-natal toxicity is
low.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100%CT and
tolerance-level residues for all
commodities. By using these screening-
level assumptions, chronic exposures/
risks will not be underestimated. The
dietary drinking water assessment
utilizes values generated by models and
associated modeling parameters which
are designed to provide conservative,

health protective, high-end estimates of
water concentrations. These
assessments will not underestimate the
exposure and risks posed by
flumioxazin.

E. Aggregate Risks and Determination of
Safety

Safety is assessed for acute and
chronic risks by comparing aggregate
exposure to the pesticide to the aPAD
and cPAD. The aPAD and cPAD are
calculated by dividing the LOC by all
applicable UFs. For linear cancer risks,
EPA calculates the probability of
additional cancer cases given aggregate
exposure. Short-term, intermediate-
term, and long-term risks are evaluated
by comparing aggregate exposure to the
LOC to ensure that the MOE called for
by the product of all applicable UFs is
not exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
flumioxazin will occupy 8.0% of the
aPAD at the 95th percentile of exposure
for the population group, females 13 to
49 years old (the only subpopulation for
which an acute endpoint was selected).

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to flumixazim by the
general U.S. population and all
population subgroups have risk
estimates below LOC. Exposure to
flumioxazin from food and water will
utilize 18% of the cPAD for infants less
than 1 year old, the population group
with greatest exposure. The general U.S.
population utilize 6% of the cPAD.
There are no residential uses for
flumioxazin that result in chronic
residential exposure to flumioxazin.

3. Short-term and intermediate-term
risk. Short-term and intermediate-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Flumioxazin is not registered for use
on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s LOC.

4. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to flumioxazin
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromatography /nitrogen-
phosphorus detection) is available to
enforce the tolerance expression. The
method may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are no established or proposed
Canadian, Mexican or Codex maximum
residue levels (MRLs) for residues of
flumioxazin in plant commodities
subject to this action.

V. Conclusion

Therefore, tolerances are established
for residues of flumioxazin, 2-[7-fluoro-
3,4-dihydro-3-oxo0-4-(2-propynyl)-2H-
1,4-benzoxazin-6-yl]-4,5,6,7-tetrahydro-
1H-isoindole-1,3(2H)-dione in or on,
commodities alfalfa, forage at 3.0 ppm;
alfalfa, hay at 8.0 ppm; asparagus at 0.02
ppm; bushberry subgroup 13—07B at
0.02 ppm; melon subgroup 9A at 0.02
ppm; bean, dry seed at 0.05 ppm;
vegetable, fruiting, except cucurbits
group 8 at 0.02 ppm; okra at 0.02 ppm;
and nut, tree, group 14, at 0.02 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).
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Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements.

Dated: February 22, 2008.
Lois Rossi,
Registration Division, Office of Pesticide
Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.568 is amended by
alphabetically adding the following
commodities to the table in paragraph
(a), and by removing the text and
reserving paragraph (b) to read as
follows:

§180.568 Flumioxazin; tolerances for
residues.

(a] * % %

Commodity Parts per million
Alfalfa, forage .........c....... 3.0
Alfalfa, hay ........cccceeeeenn. 8.0
Asparagus ............. 0.02
Bean, dry seed 0.05
Bushberry subgroup 13—

(074 R 0.02
Melon, subgroup 9A ....... 0.02
Nut, tree, group 14 ......... 0.02
(O] - T 0.02
Vegetable, fruiting, group

8 e 0.02

(b) Section 18 emergency exemptions.
[Reserved]

* * * * *

[FR Doc. E8—4102 Filed 3—4—08; 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0302; FRL—8351-6]
Bifenazate; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for combined residues of
bifenazate and its metabolite,
diazinecarboxylic acid, 2-(4-methoxy-
[1,1’-biphenyl]-3-yl), 1-methylethyl ester
(expressed as bifenazate), in or on
acerola; black sapote; caneberry
subgroup 13-07A; canistel; feijoa; guava;

jaboticaba; longan; lychee; mango;
papaya; passionfruit; pea and bean,
succulent shelled, subgroup 6B;
pulasan; rambutan; sapodilla; sapote,
mamey; soybean, succulent shelled;
Spanish lime; star apple; starfruit;
vegetable, legume, edible-podded,
subgroup 6A; and wax jambu.
Interregional Research Project Number 4
(IR-4) requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA). This regulation also
deletes existing bifenazate tolerances on
“pea, edible podded, succulent” and
‘““pea, garden, succulent”’, which are
superseded by the new tolerances on
“vegetable, legume, edible-podded,
subgroup 6A” and ‘‘pea and bean,
succulent shelled, subgroup 6B”,
respectively.

DATES: This regulation is effective
March 5, 2008. Objections and requests
for hearings must be received on or
before May 5, 2008, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0302. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
website to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Susan Stanton, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
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DC 20460-0001; telephone number:
(703) 305—-5218; e-mail address:
stanton.susan@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

e Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, any
person may file an objection to any
aspect of this regulation and may also

request a hearing on those objections.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2007-0302 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before May 5, 2008.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2007-0302, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

I1. Petition for Tolerance

In the Federal Register of June 27,
2007 (72 FR 35237-35242) (FRL—8133—
4), EPA issued a notice pursuant to
section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 6E7167) by
Interregional Research Project Number 4
(IR-4), 500 College Road East, Suite 201
W, Princeton, NJ 08540-6635. The
petition requested that 40 CFR 180.572
be amended by establishing tolerances
for combined residues of the insecticide
bifenazate, 1-methylethyl 2-(4-
methoxy([1,1’-biphenyl]-3-yl)
hydrazinecarboxylate, and its
metabolite, diazinecarboxylic acid, 2-(4-
methoxy-[1,1’-biphenyl]-3-yl), 1-
methylethyl ester (expressed as
bifenazate), in or on papaya, star apple,
black sapote, mango, sapodilla, canistel,

and sapote, mamey at 6.0 parts per
million (ppm); lychee, longan, Spanish
lime, rambutan, and pulasan at 4.0 ppm;
feijoa, guava, jaboticaba, wax jambu,
starfruit, passionfruit, and acerola at 0.9
ppm; caneberry subgroup 13A at 6.0
ppm; wild raspberry at 6.0 ppm; edible
podded legume vegetable, subgroup 6A
at 4.0 ppm; succulent shelled pea and
bean, subgroup 6B at 0.3 ppm; and
succulent shelled soybean at 0.3 ppm.
That notice referenced a summary of the
petition prepared by Chemtura
Corporation, the registrant, which is
available to the public in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

Based upon review of the data
supporting the petition, EPA has
modified many of the proposed
tolerance levels and/or commodity
terms. The reasons for these changes are
explained in Unit V.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .” These provisions
were added to FFDCA by the Food
Quality Protection Act (FQPA) of 1996.

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerance for combined residues of
bifenazate and its metabolite,
diazinecarboxylic acid, 2-(4-methoxy-
[1,1-biphenyl]-3-yl), 1-methylethyl ester
(expressed as bifenazate), in or on
acerola at 0.90 ppm; black sapote at 7.0
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ppm; caneberry subgroup 13-07A at 5.0
ppm; canistel at 7.0 ppm; feijoa at 0.90
ppm; guava at 0.90 ppm; jaboticaba at
0.90 ppm; longan at 5.0 ppm; lychee at
5.0 ppm; sapote, mamey at 7.0 ppm;
mango at 7.0 ppm; papaya at 7.0 ppm;
passionfruit at 0.90 ppm; pea and bean,
succulent shelled, subgroup 6B at 0.70
ppm; pulasan at 5.0 ppm; rambutan at
5.0 ppm; sapodilla at 7.0 ppm; soybean,
succulent shelled at 0.70 ppm; Spanish
lime at 5.0 ppm; star apple at 7.0 ppm;
starfruit at 0.90 ppm; vegetable, legume,
edible-podded, subgroup 6A at 6.0 ppm;
and wax jambu at 0.90 ppm. EPA’s
assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by bifenazate as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
can be found at http://
www.regulations.gov in the document
“PP 6E7167; Bifenazate; (000586)
Petition for Establishment of Tolerances
for Uses on Caneberry ... and Acerola.
HED Human-Health Risk Assessment.”
The referenced document is available in
the docket established by this action,
which is described under ADDRESSES,
and is identified as document number
EPA-HQ-OPP-2007—-0302-0004 in that
docket.

The acute toxicity data for bifenazate
indicate that it is not acutely toxic by
the oral, inhalation or dermal routes of
exposure. It is minimally irritating to
the eye and slightly irritating to the
skin. The dermal sensitization data for
bifenazate are equivocal; bifenazate was
shown to be a sensitizer using the
Magnusson/Kligman method but was
non-sensitizing using the Buehler
method.

Subchronic and chronic studies in
rats and dogs indicate that the liver and
hematopoietic system (spleen and/or
bone marrow with associated
hematological findings) are the primary
target organs of bifenazate in these
species, with additional toxicity
observed in the kidney (chronic dog)
and adrenal gland (male rats). Similarly,
the hematopoietic system (spleen) was

the primary target organ in the repeat-
dose dermal toxicity study. Also
associated with this toxicity in several
studies were decreased body weight,
body-weight gain, and food
consumption. No evidence of
carcinogenicity was seen in the rat and
mouse studies, and EPA has classified
bifenazate as “not likely” to be a human
carcinogen by any relevant route of
exposure. A full battery of mutagenicity
studies was negative for mutagenic or
clastogenic activity. The developmental
studies in rats and rabbits did not
demonstrate increased sensitivity of
fetuses to bifenazate. Similarly,
increased qualitative or quantitative
susceptibility of offspring was not
observed with bifenazate during
prenatal or postnatal development in
the reproduction study. There was no
evidence of neurotoxicity (clinical signs
or neuropathology) in any of the
toxicology studies conducted with
bifenazate.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the toxicological level of concern
(LOC) is derived from the highest dose
at which no adverse effects are observed
(the NOAEL) in the toxicology study
identified as appropriate for use in risk
assessment. However, if a NOAEL
cannot be determined, the lowest dose
at which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment. Uncertainty/
safety factors (UFs) are used in
conjunction with the LOC to take into
account uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic risks by comparing
aggregate exposure to the pesticide to
the acute population adjusted dose
(aPAD) and chronic population adjusted
dose (cPAD). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable UFs. Short-, intermediate-,
and long-term risks are evaluated by
comparing aggregate exposure to the
LOC to ensure that the margin of
exposure (MOE) called for by the
product of all applicable UFs is not
exceeded.

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk and
estimates risk in terms of the probability
of occurrence of additional adverse
cases. Generally, cancer risks are
considered non-threshold. For more
information on the general principles,
EPA uses in risk characterization and a

complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

A summary of the toxicological
endpoints for bifenazate used for human
risk assessment can be found at http://
www.regulations.gov in document ‘PP
6E7167; Bifenazate; (000586) Petition
for Establishment of Tolerances for Uses
on Caneberry ... and Acerola. HED
Human-Health Risk Assessment” at
page 11 in docket ID number EPA-HQ—
OPP-2007-0302.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to bifenazate, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
bifenazate tolerances in 40 CFR 180.572.
EPA assessed dietary exposures from
bifenazate in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No such effects were
identified in the toxicological studies
for bifenazate; therefore, a quantitative
acute dietary exposure assessment is
unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
assumed that all commodities, except
squash, peach, tomato and milk,
contained tolerance-level residues. For
squash, peach and tomato, EPA
assumed residues were present at
average field trial levels. For milk, the
tolerance level was adjusted upward to
account for all of the residues of
concern for risk assessment. Default
processing factors were assumed for all
commodities except apple juice, grape
juice, wine/sherry, tomato paste, and
tomato puree. The processing factors for
these commodities were based on data
from processing studies. The chronic
analysis also incorporated average
percent crop treated (PCT) information
for some registered commodities but
assumed 100 PCT for all of the new
uses.

iii. Cancer. No evidence of
carcinogenicity was seen in the cancer
studies performed with bifenazate on
rats and mice, and EPA has classified
bifenazate as “‘not likely” to be a human
carcinogen by any relevant route of
exposure. Therefore, a cancer exposure
assessment was not conducted.
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Bifenazate contains hydrazine as part
of its chemical structure. This side
chain is structurally similar to
unsymmetrical dimethyl hydrazine
(UDMH), a category B2 animal
carcinogen and possible human
carcinogen. However, EPA has
concluded that formation of free
biphenyl hydrazine or other hydrazines
is unlikely based on the results of
submitted metabolism studies. The rat,
livestock, and plant metabolism studies
indicate that metabolism of bifenazate
proceeds via oxidation of the hydrazine
moiety of bifenazate to form D3598
(diazene). The D3598 is then
metabolized to D1989 (methoxy
biphenyl) and to bound residues by
reaction with natural products. A radish
metabolism study which specifically
monitored for the formation of biphenyl
hydrazine found none. Based on the
results of the metabolism studies,
especially the absence of biphenyl
hydrazine in the radish metabolism
study or in the excreta of rats in the rat
metabolism study, EPA concluded that
the formation of free hydrazines is
unlikely. This conclusion is further
supported by the lack of carcinogenic
effects in the bifenazate carcinogenicity
studies.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must pursuant to
section 408(f)(1) of FFDCA require that
data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by section 408(b)(2)(E) of
FFDCA and authorized under section
408(f)(1) of FFDCA. Data will be
required to be submitted no later than
5 years from the date of issuance of this
tolerance.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

a. The data used are reliable and
provide a valid basis to show what
percentage of the food derived from
such crop is likely to contain such
pesticide residue.

b. The exposure estimate does not
underestimate exposure for any
significant subpopulation group.

c. Data are available on pesticide use
and food consumption in a particular
area, the exposure estimate does not

understate exposure for the population
in such area. In addition, the Agency
must provide for periodic evaluation of
any estimates used. To provide for the
periodic evaluation of the estimate of
PCT as required by section 408(b)(2)(F)
of FFDCA, EPA may require registrants
to submit data on PCT.

The Agency used PCT information in
the chronic dietary exposure assessment
as follows:

Almond 1%; apple 1%; apricot 1%;
cucumber 1%; grape 5%; nectarine 5%
peach 10%; pear 10%; pecan 1%;
pepper 1%; plum 5%; strawberry 25%;
tomato 5%; walnut 1%; and watermelon
1%. 100 PCT was assumed for all new
uses and the remaining currently
registered uses.

EPA uses an average PCT for chronic
dietary risk analysis. The average PCT
figure for each existing use is derived by
combining available federal, state, and
private market survey data for that use,
averaging by year, averaging across all
years, and rounding up to the nearest
multiple of five percent except for those
situations in which the average PCT is
less than one. In those cases 1% is used
as the average. In most cases, EPA uses
available data from United States
Department of Agriculture/National
Agricultural Statistics Service (USDA/
NASS), Proprietary Market Surveys, and
the National Center for Food and
Agriculture Policy (NCFAP) for the most
recent 6 years.

The Agency believes that the three
conditions listed in this unit have been
met. With respect to Condition a, PCT
estimates are derived from Federal and
private market survey data, which are
reliable and have a valid basis. The
Agency is reasonably certain that the
percentage of the food treated is not
likely to be an underestimation. As to
Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
bifenazate may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring data to complete a
comprehensive dietary exposure
analysis and risk assessment for
bifenazate in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the environmental fate characteristics of
bifenazate. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated
environmental concentrations (EECs) of
bifenazate for chronic exposures are
estimated to be 6.38 ppb for surface
water and <0.001 ppb for ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For the
chronic dietary risk assessment, the
water concentration of value 6.38 ppb
was used to access the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Bifenazate is currently registered for
the following residential non-dietary
sites: Ornamental plants, including
bedding plants, flowering plants, foliage
plants, bulb crops, perennials, trees, and
shrubs. There is a potential for short-
term dermal and inhalation exposure of
homeowners applying bifenazate on
these sites. However, post-application
exposures of adults and children from
this use are expected to be negligible.
Therefore, EPA assessed only short-term
dermal and inhalation residential
handler exposures. Handler exposures
were estimated assuming applications
would be made using hose-end sprayers,
since this application method may
result in higher exposures than other
application methods, such as pump
sprayers or similar devices.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
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substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
bifenazate and any other substances and
bifenazate does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that bifenazate has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional (““10X”’) tenfold margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor. In applying this
provision, EPA either retains the default
value of 10X when reliable data do not
support the choice of a different factor,
or, if reliable data are available, EPA
uses a different additional FQPA safety
factor value based on the use of
traditional UFs and/or special FQPA
safety factors, as appropriate.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicology
database for bifenazate includes rat and
rabbit developmental toxicity studies
and a 2—generation reproduction
toxicity study in rats. There was no
quantitative or qualitative evidence of
increased susceptibility of rats or rabbit
fetuses to in utero exposure in the
developmental studies, nor of rats
following prenatal/postnatal exposure
in the 2—generation reproduction study.

3. Conclusion. EPA has determined
that reliable data show that it would be
safe for infants and children to reduce
the FQPA safety factor to 1X. That
decision is based on the following
findings:

i. The toxicity database for bifenazate
is complete.

ii. There is no indication that
bifenazate is a neurotoxic chemical and
there is no need for a developmental

neurotoxicity study or additional UFs to
account for neurotoxicity.

iii. There is no evidence that
bifenazate results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2—generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The chronic dietary food exposure
assessment utilizes tolerance level
residues or, for a few commodities,
anticipated residues that are based on
reliable field trial data. For several
currently registered commodities, the
chronic assessment also utilizes PCT
data that have a valid basis and are
considered to be reliable. Conservative
ground water and surface water
modeling estimates were used. These
assessments will not underestimate the
exposure and risks posed by bifenazate.

E. Aggregate Risks and Determination of
Safety

Safety is assessed for acute and
chronic risks by comparing aggregate
exposure to the pesticide to the aPAD
and cPAD. The aPAD and cPAD are
calculated by dividing the LOC by all
applicable UFs. For linear cancer risks,
EPA calculates the probability of
additional cancer cases given aggregate
exposure. Short-, intermediate-, and
long-term risks are evaluated by
comparing aggregate exposure to the
LOC to ensure that the MOE called for
by the product of all applicable UFs is
not exceeded.

1. Acute risk. None of the toxicology
studies available for bifenazate has
indicated the possibility of an effect of
concern occurring as a result of a 1-day
or single exposure; therefore, acute risk
is not expected.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to bifenazate from food
and water will utilize 47% of the cPAD
for children 1 to 2 years old, the
population group with the greatest
estimated exposure. Based on the use
pattern, chronic residential exposure to
residues of bifenazate is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Bifenazate is currently registered for
use that could result in short-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic food and water and
short-term exposures for bifenazate.

Using the exposure assumptions
described in this unit for short-term

exposures, EPA has concluded that
food, water, and residential exposures
aggregated result in aggregate MOEs of
3,900 for adults. The aggregate MOEs for
adults take into consideration food and
drinking water exposures as well as
dermal and inhalation exposures of
adults applying bifenazate to
ornamentals in residential areas. Since
residential exposure of infants and
children is not expected, short-term
aggregate risk for infants and children is
the sum of the risk from food and water,
which does not exceed the Agency’s
level of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Bifenazate is not registered for use on
any sites that would result in
intermediate-term residential exposure.
Therefore, the aggregate risk is the sum
of the risk from food and water, which
does not exceed the Agency’s level of
concern.

5. Aggregate cancer risk for U.S.
population. Bifenazate has been
classified as “not likely” to be a human
carcinogen by any relevant route of
exposure and is, therefore, not expected
to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to bifenazate
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
is available to enforce the tolerance
expression. High-performance liquid
chromatography (HPLC) Method UCC-
D2341 is available as a primary
enforcement method for determination
of the combined residues of bifenazate
and its metabolite, diazinecarboxylic
acid, 2-(4-methoxy-[1,1’-biphenyl]-3-yl),
1-methylethyl ester (expressed as
bifenazate), in/on crop matrices. The
method has undergone a successful
validation and has been forwarded to
the Food and Drug Administration
(FDA) for inclusion in the Pesticide
Analytical Manual (PAM) Volume II. In
addition, a method utilizing a liquid
chromatographic system with tandem
mass spectrometers (LC/MS/MS) was
recently submitted as a confirmatory
method (Method NCL ME 245) and has
been forwarded to FDA. The methods
may be requested from: Chief,
Analytical Chemistry Branch,
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Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are currently no established
Codex, Canadian, or Mexican maximum
residue limits (MRLs) for bifenazate in/
on the commodities associated with this
tolerance petition.

V. Conclusion

IR-4 petitioned for a tolerance on
caneberry subgroup 13A and a separate
tolerance on wild raspberry, since wild
raspberry was not included in the
caneberry subgroup at the time of the
petition. In the Federal Register of
December 7, 2007 (72 FR 69150-69158)
(FRL—-8343-1), EPA issued a final rule
that revised the crop grouping
regulations. As part of this action, EPA
expanded and revised berries group 13
and its subgroups. The caneberries
subgroup was expanded to include wild
raspberries and designated as caneberry
subgroup 13-07A, but the representative
commodities remained unchanged. EPA
indicated in the December 7, 2007 final
rule as well as the earlier May 23, 2007
proposed rule (72 FR 28920-28930)
(FRL—-8126-1) that, for existing petitions
for which a Notice of Filing had been
published, the Agency would attempt to
conform these petitions to the rule.
Because the representative commodities
for subgroups 13A and 13-07A are the
same and residue data on these
commodities support inclusion of wild
raspberry in the revised subgroup 13-
07A, EPA is establishing a tolerance on
caneberry subgroup 13-07A.

Based upon review of the data
supporting PP 6E7167, EPA has also
revised the proposed tolerance levels as
follows: Increased the tolerance on
papaya, star apple, black sapote, mango,
sapodilla, canistel and sapote, mamey
from 6.0 ppm to 7.0 ppm; increased the
tolerance on lychee, longan, rambutan,
Spanish lime and pulasan from 4.0 ppm
to 5.0 ppm; decreased the tolerance on
caneberry subgroup 13-07A from
6.0ppm to 5.0 ppm; increased the
tolerance on vegetable, legume, edible-
podded, subgroup 6A from 4.0 ppm to
6.0 ppm; and increased the tolerance on
pea and bean, succulent shelled,
subgroup 6B and soybean, succulent
shelled from 4.0 ppm to 6.0 ppm . EPA
revised these tolerance levels based on
analyses of the residue field trial data
using the Agency’s Tolerance
Spreadsheet in accordance with the
Agency’s Guidance for Setting Pesticide
Tolerances Based on Field Trial Data
Standard Operating Procedure (SOP).

Therefore, the tolerances are
established for combined residues of
bifenazate, 1-methylethyl 2-(4-
methoxy[1,1’-biphenyl]-3-yl)
hydrazinecarboxylate and its metabolite,
diazinecarboxylic acid, 2-(4-methoxy-
[1,1’-biphenyl]-3-yl), 1-methylethyl
ester] (expressed as bifenazate), in or on
acerola at 0.90 ppm; black sapote at 7.0
ppm; caneberry subgroup 13-07A at 5.0
ppm; canistel at 7.0 ppm; feijoa at 0.90
ppm; guava at 0.90 ppm; jaboticaba at
0.90 ppm; longan at 5.0 ppm; lychee at
5.0 ppm; sapote, mamey at 7.0 ppm;
mango at 7.0 ppm; papaya at 7.0 ppm;
passionfruit at 0.90 ppm; pea and bean,
succulent shelled, subgroup 6B at 0.70
ppm; pulasan at 5.0 ppm; rambutan at
5.0 ppm; sapodilla at 7.0 ppm; soybean,
succulent shelled at 0.70 ppm; Spanish
lime at 5.0 ppm; star apple at 7.0 ppm;
starfruit at 0.90 ppm; vegetable, legume,
edible-podded, subgroup 6A at 6.0 ppm;
and wax jambu at 0.90 ppm.

Tolerances currently exist for
combined residues of bifenazate and its
metabolite in or on pea, edible podded,
succulent at 4.0 ppm and pea, garden,
succulent at 0.20 ppm. These tolerances
are no longer needed, since residues on
these commodities will be covered by
the new, higher tolerances being
established on the edible-podded
legume subgroup 6A at 6.0 ppm and on
succulent shelled pea and bean
subgroup 6B at 0.70 ppm. Therefore,
EPA is revoking these existing,
redundant tolerances.

VL. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income

Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).
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List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 22, 2008.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.572 is amended by
removing the entries ‘Pea, edible
podded, succulent” and “Pea, garden,
succulent” in the table in paragraph
(a)(1) and alphabetically adding the
following commodities to read as
follows:

§180.572 Bifenazate; tolerance for
residues.

(a) General. (1) * * *

. Parts per
Commaodity million
Vegetable, legume, edible-pod-
ded, subgroup 6A ................. 6.0
Wax jambu ........ccccoenviiiiiiinens 0.90
* * * * *

[FR Doc. E8—4142 Filed 3—4—08; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket No. 05-195; CC Docket No. 96—
45; CC Docket No. 02—6; WC Docket No.
02—-60; WC Docket No. 03—109; CC Docket
No. 97-21; FCC 07-150]

Comprehensive Review of the
Universal Service Fund

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

: Parts per
Commodity million

ACerola .......oocoeeiiiiiiiiee e 0.90
Black sapote ......cccccvviiiiieennnnnn. 7.0
Caneberry subgroup 13-07A ... 5.0
Canistel ....ooceereiiiiieeee 7.0
Feijoa ....ccoceiiiiiiiii, 0.90
GUAVE oo 0.90
Jaboticaba ..o 0.90
Longan .....ccccoveiieiiieee e 5.0
Lychee ... 5.0
Mango .....cccceiiiiin 7.0
Papaya ........ccoceeviiiiiniieeen, 7.0
Passionfruit .........ccecerieeieeennen. 0.90
Pea and bean, succulent

shelled, subgroup 6B ............ 0.70
Pulasan .......ccccoiiiiiiiininiineee 5.0
Rambutan . 5.0
Sapodilla 7.0
Sapote, mamey .......ccccceeeieenne 7.0
Soybean, succulent shelled ...... 0.70
Spanish [ime ......ccccccevvvvieeeenns 5.0
Star apple ....cccoeeviienieen 7.0
Starfruit ....ooeeee 0.90

SUMMARY: On August 29, 2007, the FCC
released a Report and Order,
Comprehensive Review of the Universal
Service Fund Management,
Administration, and Oversight; Federal-
State Joint Board on Universal Service;
Schools and Libraries Universal Service
Support Mechanism; Rule Health Care
Support Mechanism; Lifeline and Link-
up; and Changes to the Board of
Directors for the National Exchange
Carrier Association, Inc., WC Docket No.
05—-195; CC Docket No. 96—45; CC
Docket No. 02—6; WC Docket No. 02—60;
WC Docket No. 03—109; CC Docket No.
97-21; FCC 07-150. The information
collection requirements in this Report
and Order required approval from the
Office of Management and Budget. This
document announces the effective date
of these information collection
requirements.

DATES: The information collection
requirements in amendments to
§§54.202, 54.417, 54.619, and 54.706,
published at 72 FR 54214, September
24, 2007, were approved by the Office
of Management and Budget on January
23, 2008.

FOR FURTHER INFORMATION CONTACT:
Mika Savir, Senior Attorney, Office of
the Managing Director, (202) 418-0384,
TTY 1 (888) 835-5322.
SUPPLEMENTARY INFORMATION: The
Report and Order stated that the
Commission would publish a notice

announcing the effective date of the
information collection requirements. On
January 23, 2008, OMB approved the
information collection requirements
contained in this Report and Order
pursuant to OMB Control Number:
3060-1112, Comprehensive Review of
the Universal Service Fund
Management, Administration, and
Oversight. Accordingly, the information
collection requirements contained in the
Report and Order became effective on
January 23, 2008. The expiration date
for the information collection is January
31, 2011.

The Commission also published a
separate Notice in the Federal Register
on January 31, 2008 (73 FR 5843) in
which the PRA various burden
estimates for this information collection,
3060—-1112, Comprehensive Review of
the Universal Service Fund
Management, which OMB has
approved, were listed.

Pursuant to the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501-3520, an
agency may not conduct or sponsor a
collection of information unless it
displays a currently valid control
number. Notwithstanding any other
provisions of law, no person shall be
subject to any penalty for failing to
comply with a collection of information
subject to the Paperwork Reduction Act
(PRA) that does not display a valid
control number. Questions concerning
this information collection, 3060-1112,
should be directed to Leslie F. Smith,
Federal Communications Commission,
and (202) 418-0217 or via the Internet
at Leslie.Smith@fcc.gov.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

[FR Doc. E8—4047 Filed 3—4—08; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229
[Docket No. 080228330-8334-01]
RIN 0648—-XF96

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.
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SUMMARY: The Assistant Administrator
for Fisheries (AA), NOAA, announces
temporary restrictions consistent with
the requirements of the Atlantic Large
Whale Take Reduction Plan’s
(ALWTRP) implementing regulations.
These regulations apply to lobster trap/
pot and anchored gillnet fishermen in
an area totaling approximately 1,238
nm?2 (4,246 km?2), east of Chatham,
Massachusetts for 15 days. The purpose
of this action is to provide protection to
an aggregation of northern right whales
(right whales).

DATES: Effective beginning at 0001 hours
March 7, 2008, through 2400 hours
March 21, 2008.

ADDRESSES: Copies of the proposed and
final Dynamic Area Management (DAM)
rules, Environmental Assessments
(EAs), Atlantic Large Whale Take
Reduction Team (ALWTRT) meeting
summaries, and progress reports on
implementation of the ALWTRP may
also be obtained by writing Diane
Borggaard, NMFS/Northeast Region,
One Blackburn Drive, Gloucester, MA
01930.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS/Northeast
Region, 978-281-9300 x6503; or Kristy
Long, NMFS, Office of Protected
Resources, 301-713-2322.
SUPPLEMENTARY INFORMATION:

Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
planning process can be downloaded
from the ALWTRP web site at http://
www.nero.noaa.gov/whaletrp/.

Background

The ALWTRP was developed
pursuant to section 118 of the Marine
Mammal Protection Act (MMPA) to
reduce the incidental mortality and
serious injury of three endangered
species of whales (right, fin, and
humpback) due to incidental interaction
with commercial fishing activities. In
addition, the measures identified in the
ALWTRP would provide conservation
benefits to a fourth species (minke),
which are neither listed as endangered
nor threatened under the Endangered
Species Act (ESA). The ALWTRP,
implemented through regulations
codified at 50 CFR 229.32, relies on a
combination of fishing gear
modifications and time/area closures to
reduce the risk of whales becoming
entangled in commercial fishing gear
(and potentially suffering serious injury
or mortality as a result).

On January 9, 2002, NMFS published
the final rule to implement the
ALWTRP’s DAM program (67 FR 1133).

On August 26, 2003, NMFS amended
the regulations by publishing a final
rule, which specifically identified gear
modifications that may be allowed in a
DAM zone (68 FR 51195). The DAM
program provides specific authority for
NMFS to restrict temporarily on an
expedited basis the use of lobster trap/
pot and anchored gillnet fishing gear in
areas north of 40° N. lat. to protect right
whales. Under the DAM program,
NMFS may: (1) require the removal of
all lobster trap/pot and anchored gillnet
fishing gear for a 15—day period; (2)
allow lobster trap/pot and anchored
gillnet fishing within a DAM zone with
gear modifications determined by NMFS
to sufficiently reduce the risk of
entanglement; and/or (3) issue an alert
to fishermen requesting the voluntary
removal of all lobster trap/pot and
anchored gillnet gear for a 15—-day
period and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period.

A DAM zone is triggered when NMFS
receives a reliable report from a
qualified individual of three or more
right whales sighted within an area (75
nm? (257 km2)) such that right whale
density is equal to or greater than 0.04
right whales per nm2 (3.43 km2). A
qualified individual is an individual
ascertained by NMFS to be reasonably
able, through training or experience, to
identify a right whale. Such individuals
include, but are not limited to, NMFS
staff, U.S. Coast Guard and Navy
personnel trained in whale
identification, scientific research survey
personnel, whale watch operators and
naturalists, and mariners trained in
whale species identification through
disentanglement training or some other
training program deemed adequate by
NMEFS. A reliable report would be a
credible right whale sighting.

On February 25, 2008, an aerial
survey reported an aggregation of six
right whales in the proximity of 41° 40
N. latitude and 69° 39" W. long. The
position lies approximately 15 nm east
of Chatham, Massachusetts. After
conducting an investigation, NMFS
ascertained that the report came from a
qualified individual and determined
that the report was reliable. Thus,
NMFS has received a reliable report
from a qualified individual of the
requisite right whale density to trigger
the DAM provisions of the ALWTRP.

Once a DAM zone is triggered, NMFS
determines whether to impose
restrictions on fishing and/or fishing
gear in the zone. This determination is
based on the following factors,
including but not limited to: the
location of the DAM zone with respect
to other fishery closure areas, weather

conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
a review of recent right whale
entanglement and mortality data.

NMFS has reviewed the factors and
management options noted above
relative to the DAM under
consideration. As a result of this review,
NMEFS prohibits lobster trap/pot and
anchored gillnet gear in this area during
the 15—day restricted period unless it is
modified in the manner described in
this temporary rule.

The DAM Zone is bound by the
following coordinates:

42° 02" N., 69° 24" W. (NW Corner)

42°02'N., 69° 11" W,

41°19°N., 69° 11" W.

41°19'N., 69° 59’ W., then follow the
northern Nantucket coastline westward
to

41°19°N., 70° 04’ W.

41°19’N., 70° 09" W.

41° 39’ N., 70° 09’ W., then follow the
Cape Cod coastline eastward to

41°45"N., 69° 56" W.

41°45"N., 69° 33" W.

41°49'N., 69° 24" W.

42° 02’ N., 69° 24" W. (NW Corner)

In addition to those gear
modifications currently implemented
under the ALWTRP at 50 CFR 229.32,
the following gear modifications are
required in the DAM zone. If the
requirements and exceptions for gear
modification in the DAM zone, as
described below, differ from other
ALWTRP requirements for any
overlapping areas and times, then the
more restrictive requirements will apply
in the DAM zone. Special note for
gillnet fisherman: a portion of this DAM
zone overlaps the Northeast
Multispecies year-round Closed Area I
found at 50 CFR 648.81(f)(a), and the
Northeast Multispecies seasonal Gulf of
Maine Rolling Closure Area I for found
at 50 CFR 648.81(f)(i). Due to these
closures, sink gillnet gear is prohibited
from these portions of the DAM zone.

Lobster Trap/Pot Gear

Fishermen utilizing lobster trap/pot
gear within portions of Northern Inshore
State Lobster Waters and Northern
Nearshore Lobster Waters that overlap
with the DAM zone are required to
utilize all of the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;
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3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 600 1b (272.4 kg)
must be placed at all buoys.

Fishermen utilizing lobster trap/pot
gear within the portion of the Offshore
Lobster Waters Area that overlap with
the DAM zone are required to utilize all
of the following gear modifications
while the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 1,500 lb (680.4 kg)
must be placed at all buoys.

Anchored Gillnet Gear

Fishermen utilizing anchored gillnet
gear within the portions of the Other
Northeast Gillnet Waters Area that
overlap with the DAM zone are required
to utilize all the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per string;

4. The breaking strength of each net
panel weak link must not exceed 1,100
b (498.8 kg). The weak link
requirements apply to all variations in
net panel size. One weak link must be
placed in the center of the floatline and
one weak link must be placed in the
center of each of the up and down lines
at both ends of the net panel.
Additionally, one weak link must be
placed as close as possible to each end
of the net panels on the floatline; or, one
weak link must be placed between
floatline tie-loops between net panels
and one weak link must be placed
where the floatline tie-loops attach to
the bridle, buoy line, or groundline at
each end of a net string;

5. A weak link with a maximum
breaking strength of 1,100 lb (498.8 kg)
must be placed at all buoys; and

6. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding

power of at least a 22 1b (10.0 kg)
Danforth-style anchor at each end of the
net string.

The restrictions will be in effect
beginning at 0001 hours March 7, 2008,
through 2400 hours March 16, 2008,
unless terminated sooner or extended by
NMFS through another notification in
the Federal Register.

The restrictions will be announced to
state officials, fishermen, ALWTRT
members, and other interested parties
through e-mail, phone contact, NOAA
website, and other appropriate media
immediately upon issuance of the rule
by the AA.

Classification

In accordance with section 118(f)(9) of
the MMPA, the Assistant Administrator
(AA) for Fisheries has determined that
this action is necessary to implement a
take reduction plan to protect North
Atlantic right whales.

Environmental Assessments for the
DAM program were prepared on
December 28, 2001, and August 6, 2003.
This action falls within the scope of the
analyses of these EAs, which are
available from the agency upon request.

NMFS provided prior notice and an
opportunity for public comment on the
regulations establishing the criteria and
procedures for implementing a DAM
zone. Providing prior notice and
opportunity for comment on this action,
pursuant to those regulations, would be
impracticable because it would prevent
NMEFS from executing its functions to
protect and reduce serious injury and
mortality of endangered right whales.
The regulations establishing the DAM
program are designed to enable the
agency to help protect unexpected
concentrations of right whales. In order
to meet the goals of the DAM program,
the agency needs to be able to create a
DAM zone and implement restrictions
on fishing gear as soon as possible once
the criteria are triggered and NMFS
determines that a DAM restricted zone
is appropriate. If NMFS were to provide
prior notice and an opportunity for
public comment upon the creation of a
DAM restricted zone, the aggregated
right whales would be vulnerable to
entanglement which could result in
serious injury and mortality.
Additionally, the right whales would
most likely move on to another location
before NMFS could implement the
restrictions designed to protect them,
thereby rendering the action obsolete.
Therefore, pursuant to 5 U.S.C.
553(b)(B), the AA finds that good cause
exists to waive prior notice and an
opportunity to comment on this action
to implement a DAM restricted zone to
reduce the risk of entanglement of

endangered right whales in commercial
lobster trap/pot and anchored gillnet
gear as such procedures would be
impracticable.

For the same reasons, the AA finds
that, under 5 U.S.C. 553(d)(3), good
cause exists to waive the 30—day delay
in effective date. If NMFS were to delay
for 30 days the effective date of this
action, the aggregated right whales
would be vulnerable to entanglement,
which could cause serious injury and
mortality. Additionally, right whales
would likely move to another location
between the time NMFS approved the
action creating the DAM restricted zone
and the time it went into effect, thereby
rendering the action obsolete and
ineffective. Nevertheless, NMFS
recognizes the need for fishermen to
have time to either modify or remove (if
not in compliance with the required
restrictions) their gear from a DAM zone
once one is approved. Thus, NMFS
makes this action effective 2 days after
the date of publication of this document
in the Federal Register. NMFS will also
endeavor to provide notice of this action
to fishermen through other means upon
issuance of the rule by the AA, thereby
providing approximately 3 additional
days of notice while the Office of the
Federal Register processes the
document for publication.

NMFS determined that the regulations
establishing the DAM program and
actions such as this one taken pursuant
to those regulations are consistent to the
maximum extent practicable with the
enforceable policies of the approved
coastal management program of the U.S.
Atlantic coastal states. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act. Following state
review of the regulations creating the
DAM program, no state disagreed with
NMFS’ conclusion that the DAM
program is consistent to the maximum
extent practicable with the enforceable
policies of the approved coastal
management program for that state.

The DAM program under which
NMFS is taking this action contains
policies with federalism implications
warranting preparation of a federalism
assessment under Executive Order
13132. Accordingly, in October 2001
and March 2003, the Assistant Secretary
for Intergovernmental and Legislative
Affairs, Department of Commerce,
provided notice of the DAM program
and its amendments to the appropriate
elected officials in states to be affected
by actions taken pursuant to the DAM
program. Federalism issues raised by
state officials were addressed in the
final rules implementing the DAM
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program. A copy of the federalism
Summary Impact Statement for the final
rules is available upon request
(ADDRESSES).

The rule implementing the DAM
program has been determined to be not
significant under Executive Order
12866.

Authority: 16 U.S.C. 1361 et seq. and 50
CFR 229.32(g)(3).

Dated: February 28, 2008.
James W. Balsiger,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 08-952 Filed 2-29-08; 12:35 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 071106671-8010-02]
RIN 0648-XG00

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Vessels Catching Pacific Cod for
Processing by the Inshore Component
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the inshore component in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the A season
allocation of the 2008 total allowable
catch (TAC) of Pacific cod apportioned
to vessels catching Pacific cod for

processing by the inshore component of
the Western Regulatory Area of the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 29, 2008, until
1200 hrs, A.Lt., September 1, 2008.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hogan, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allocation of the 2008
TAC of Pacific cod apportioned to
vessels catching Pacific cod for
processing by the inshore component of
the Western Regulatory Area of the GOA
is 10,502 metric tons (mt) as established
by the 2008 and 2009 harvest
specifications for groundfish of the GOA
(73 FR 10562, February 27, 2008).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2008 TAC of Pacific
cod apportioned to vessels catching
Pacific cod for processing by the inshore
component of the Western Regulatory
Area of the GOA will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 10,302 mt, and is setting
aside the remaining 200 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by
vessels catching Pacific cod for

processing by the inshore component in
the Western Regulatory Area of the
GOA.

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod
apportioned to vessels catching Pacific
cod for processing by the inshore
component of the Western Regulatory
Area of the GOA. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of February 27, 2008.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 28, 2008.

James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 08-951 Filed 2—29-08; 12:35 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0249; Directorate
Identifier 2008—CE—-012—-AD]

RIN 2120-AA64

Airworthiness Directives; DORNIER
LUFTFAHRT GmbH Models 228-200,
228-201, 228-202, and 228-212
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During production testing of a batch of
control cables, cracks inside the cable
terminal were detected. Despite the specified
strength at the date of delivery was achieved,
it can not be excluded that the mechanical
properties of the cable will degrade.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by April 4, 2008.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,

M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DG 20590.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2008-0249; Directorate Identifier
2008—CE-012—AD"” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environment, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the aviation authority for
Germany, has issued AD No. D-2007—
353, dated December 28, 2007 (referred
to after this as “the MCAI”), to correct
an unsafe condition for the specified
products. The MCALI states:

During production testing of a batch of
control cables, cracks inside the cable
terminal were detected. Despite the specified

strength at the date of delivery was achieved,
it can not be excluded that the mechanical
properties of the cable will degrade.

This proposed AD would require you
to replace rudder control cables, part
number (P/N) B—422420A00F delivered
with European Aviation Safety Agency
(EASA) Form One tracking number
RS52074/05 after January 1, 2006 (also
identified by production batch number
1141044, which is printed on the fork
end next to the P/N), with FAA-
approved serviceable rudder control
cables.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

RUAG Aerospace Defence Technology
has issued Dornier 228 Alert Service
Bulletin No. ASB-228-269, dated
March 23, 2007. The actions described
in this service information are intended
to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist to
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.
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Costs of Compliance

We estimate that this proposed AD
would affect about 17 products of U.S.
registry. We also estimate that it would
take about 15 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $80 per work-hour.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $20,400 or $1,200 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

DORNIER LUFTFAHRT GmbH: Docket No.
FAA-2008-0249; Directorate Identifier
2008—CE-012—-AD.

Comments Due Date

(a) We must receive comments by April 4,
2008.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Models 228-200,
228-201, 228-202, and 228-212, all serial
numbers that are:

(1) Equipped with rudder control cables,
part number (P/N) B—422420A00F delivered
with European Aviation Safety Agency
(EASA) Form One tracking number RS52074/
05 after January 1, 2006 (also identified by
production batch number 1141044, which is
printed on the fork end next to the P/N); and

(2) certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 27: Flight Controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During production testing of a batch of
control cables, cracks inside the cable
terminal were detected. Despite the specified
strength oat the date of delivery was
achieved, it can not be excluded that the
mechanical properties of the cable will
degrade.

This AD requires you to replace rudder
control cables, P/N B—422420A00F delivered
with EASA Form One tracking number
RS52074/05 after January 1, 2006 (also
identified by production batch number
1141044, which is printed on the fork end
next to the P/N), with FAA-approved
serviceable rudder control cables.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Replace the rudder control cables
identified in paragraph (c)(1) of this AD with
FAA-approved serviceable rudder control
cables following RUAG Aerospace Defence
Technology Dornier 228 Alert Service
Bulletin No. ASB-228-269, dated March 23,
2007, at whichever of the follow occurs first:

(i) Upon reaching 1,200 total hours time-
in-service (TIS) on the rudder control cables

identified in paragraph (c)(1) of this AD or
within 30 days after the effective date of this
AD, whichever occurs later; or

(ii) Within the next 3 months after the
effective date of this AD.

(2) As of the effective date of this AD, do
not install any rudder control cables, P/N B—
422420A00F delivered with EASA Form One
tracking number RS52074/05 after January 1,
2006 (also identified by production batch
number 1141044, which is printed on the
fork end next to the P/N).

(3) Within 30 days after doing the
replacement required in paragraph (f)(1) of
this AD, return the removed rudder control
cables and any held as spares to the
manufacturer at the address on RUAG
Aerospace Defense Technology Dornier 228
Alert Service Bulletin No. ASB—228-269,
dated March 23, 2007.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Staff,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
sections if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the STate of Design
Authority (or their delegated agent). You are
required to assure the product is airworthy
before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Luftfahrt-Bundesamt
(LBA) AD No. D-2007-353, dated December
28, 2007, and RUAG Aerospace Defence
Technology Dornier 228 Alert Service
Bulletin No. ASB—-228-269, dated March 23,
2007, for related information.

Issued in Kansas City, Missouri, on
February 26, 2008.
James E. Jackson,
Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 08—-929 Filed 3—4—08; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Parts 234, 253, 259, and 399
[Docket No. DOT-OST-2007-0022]
RIN No. 2105-AD72

Enhancing Airline Passenger
Protections

AGENCY: Office of the Secretary (OST),
Department of Transportation (DOT).
ACTION: Clarification Concerning
Advance Notice of Proposed
Rulemaking (ANPRM).

SUMMARY: On November 20, 2007, the
Department of Transportation (DOT or
Department) published an Advance
Notice of Proposed Rulemaking
(ANPRM), 72 FR 65233 seeking
comments on whether the Department
should adopt a rule to enhance airline
passenger protections in the following
ways: Require carriers to adopt
contingency plans for lengthy tarmac
delays and incorporate them in their
contracts of carriage, require carriers to
respond to consumer problems, deem
operating a chronically delayed flight to
be unfair and deceptive, require carriers
to publish delay data, require carriers to
publish complaint data, require on-time
performance reporting for international
flights, and require carriers to audit
their compliance with their customer
service plans.

In a section of the ANPRM entitled
“Regulatory Notices” the Department
addressed a number of general
regulatory issues as they relate to the
ANPRM, including DOT Regulatory
Policies and Procedures, Federalism, the
Regulatory Flexibility Act and the
Paperwork Reduction Act. In its
discussion of Executive Order 13132
(“Federalism”), which sets forth certain
requirements for Federal agencies when
they are “taking action that preempts
State law,” the ANPRM concluded that
it “does not propose any regulation that
* * * preempts State law.” Based upon
comments DOT has received, and upon
its own further review, the Department
has determined that this statement has
been misconstrued in the overall
context of the proposed DOT regulation
and its impact upon State law. This
notice clarifies the Department’s prior
statement concerning preemption in this
area.

DATES: Comments on the ANPRM were
due to be filed on or before January 22,
2008. The Department is currently
reviewing comments that it has
received. The Department will further
address this issue in any Notice of

Proposed Rulemaking subsequently
issued by the Department in this docket.
Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or to the street
address listed above. Follow the online
instructions for accessing the docket.

FOR FURTHER INFORMATION CONTACT:
Betsy L. Wolf or Blane A. Workie, Office
of the Assistant General Counsel for
Aviation Enforcement and Proceedings,
U.S. Department of Transportation, 1200
New Jersey Ave., SE., Washington, DC
20590, 202-366—9342, 202—-366—7152
(fax), betsy.wolf@dot.gov or
blane.workie@dot.gov (e-mail).
SUPPLEMENTARY INFORMATION: The
Department’s ANPRM sought comment
on a variety of DOT proposals,
including:

(1) Amending 14 CFR part 253 to
require any certificated or commuter air
carrier that operates domestic scheduled
passenger service using any aircraft with
more than 30 passenger seats to develop
a contingency plan for long ground
delays on the tarmac for all of its flights
(including those that use aircraft with
30 or fewer seats) and to incorporate
this plan in its contract of carriage;

(2) Adopting a new regulation, 14 CFR
Part 259, that among other things would
require every certificated and commuter
carrier that operates domestic scheduled
passenger service using any aircraft with
more than 30 passenger seats to respond
to mounting consumer problems in a
number of specific ways;

(3) Amending 14 CFR 399.81 so that
it sets forth the Department’s
enforcement posture on chronically
delayed flights;

(4) Amending 14 CFR 234.11 to
require airlines that report on-time
performance to the Department
pursuant to 14 CFR part 234 (i.e.,
certificated U.S. carriers that account for
at least 1% of the domestic scheduled
passenger revenue) and online
reservation services to include on their
Web sites, at a point before the
passenger selects a flight for purchase,
specific information for each listed
flight about its performance during the
previous month;

(5) Adopting a new regulation, 14 CFR
Part 259, that would also require
certificated and commuter carriers that
operate domestic scheduled passenger
service using any aircraft with more
than 30 passenger seats to publish
complaint data on their Web sites;

(6) Amending 14 CFR 234.4 and
234.11 to require carriers that report on-
time performance to the Department
pursuant to 14 CFR Part 234 (i.e.,
certificated U.S. carriers that account for

at least 1% of the domestic scheduled
passenger revenue) and the largest
foreign carriers to report on-time
performance for international flights to
and from the United States; and

(7) Adopting a new regulation that
would require certificated and
commuter carriers that operate domestic
scheduled passenger service using any
aircraft with more than 30 passenger
seats to audit their adherence to their
own customer service plans.

Detailed discussions concerning each
of these proposals are set forth in the
November 20, 2007 ANPRM.

In the “Regulatory Notices” section of
the ANPRM the Department addressed a
number of regulatory issues. Matters
relating to Executive Order 13132 were
addressed as follows:

This Advance Notice of Proposed
Rulemaking has been analyzed in accordance
with the principles and criteria contained in
Executive Order 13132 (‘“Federalism”). This
notice does not propose any regulation that
(1) has substantial direct effects on the States,
the relationship between the national
government and the States, or the
distribution of power and responsibilities
among the various levels of government, (2)
imposes substantial direct compliance costs
on State and local governments, or (3)
preempts State law. Therefore, the
consultation and funding requirements of
Executive Order 13132 do not apply.

72 FR 65236 (emphasis supplied). After
further review, including initial review
of comments submitted to the
Department in response to the ANPRM,
the Department has concluded that our
prior statement addressing preemption
of State regulations concerning air
carrier operations has been
misconstrued.

Executive Order 13132 sets forth
certain requirements for Federal
agencies when they are “taking action
that preempts State law.” Promulgation
of a Final Rule incorporating the
Department’s proposals on enhancing
airline passenger protections as set forth
in the ANPRM, or other proposals
addressing the matters giving rise to the
ANPRM, would not “tak[e] action that
preempts State law” because such State
or local laws are already preempted
under the Airline Deregulation Act
(ADA), which provides at 49 U.S.C.
41713(b)(4)(A), that “a State, political
subdivision of a State, or political
authority of 2 or more States may not
enact or enforce a law, regulation, or
other provision having the force and
effect of law related to a price, route, or
service of an air carrier.” The Supreme
Court has consistently interpreted the
ADA broadly so as to preclude any
regulation of airline services other than
by the Federal government. See Morales
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v. Trans World Airlines, Inc., 504 U.S.
374, 378 (1992); American Airlines, Inc.
v. Wolens, 5113 U.S. 219 (1995). This
broad view has most recently been re-
affirmed in Rowe v. New Hampshire
Motor Transport Assoc., _S.Ct.
2008 WL 440686, U.S., February 20,
2008 (No. 06—457).

For the foregoing reason, any State or
local rules addressing, or related to, the
services offered by air carriers are
already preempted under the ADA. In
addition, if the proposed rule addressed
in the ANPRM is finalized, it is likely
that the final rule would also separately
preempt any such State or local
regulations under other provisions of
law. We need not further address any
other grounds for preemption,
particularly at the ANPRM stage, since,
as explained above, States and localities
are already precluded from regulating in
this area.

Issued this 3rd day of March, 2008, at
Washington, DC.

Michael W. Reynolds,

Acting Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 08-969 Filed 3—-3—-08; 11:13 pm]
BILLING CODE 4910-9X-P

FEDERAL TRADE COMMISSION
16 CFR Ch. |

Notice of Intent to Request Public
Comments

AGENCY: Federal Trade Commission.

ACTION: Notice of intent to request
public comments.

SUMMARY: As part of its ongoing
systematic review of all Federal Trade
Commission rules and guides, the
Commission gives notice that, during
2008, it intends to request public
comments on the rules and guide listed
below. The Commission will request
comments on, among other things, the
economic impact of, and the continuing
need for, the rules and guide; possible
conflict between the rules and guide
and state, local, or other federal laws or
regulations; and the effect on the rules
and guide of any technological,
economic, or other industry changes. No
Commission determination on the need
for, or the substance of, the rules and
guide should be inferred from the notice
of intent to publish requests for
comments. In addition, the Commission
announces a revised 10-year regulatory
review schedule.

FOR FURTHER INFORMATION CONTACT:
Further details may be obtained from
the contact person listed for the
particular rule or guide.

SUPPLEMENTARY INFORMATION: The
Commission intends to initiate a review
of and solicit public comments on the
following rules and guide during 2008:
(1) Guides for the Use of
Environmental Marketing Claims, 16
CFR 260. Agency Contact: Janice Podoll
Frankle, (202) 326-3022, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Enforcement, 600

APPENDIX

REGULATORY REVIEW
MODIFIED TEN-YEAR SCHEDULE

Pennsylvania Ave., NW, Washington,
DC 20580.

(2) Rule Concerning Cooling-Off
Period for Sales Made at Homes or at
Certain Other Locations, 16 CFR 429.
Agency Contact: Barbara Bolton, (404)
656-1362, Federal Trade Commission,
Southeast Region, 225 Peachtree Street,
NE, Suite 1500, Atlanta, GA 30303.

(3) Power Output Claims for
Amplifiers Utilized in Home
Entertainment Products, 16 CFR 432.
Agency Contact: Jock Chung, (202) 326-
2984, Federal Trade Commission,
Bureau of Consumer Protection,
Division of Enforcement, 600
Pennsylvania Ave., NW, Washington,
DC 20580.

As part of its ongoing program to
review all current Commission rules
and guides, the Commission also has
tentatively scheduled reviews of
additional rules and guides for 2009
through 2018. A copy of this tentative
schedule is appended. The Commission,
in its discretion, may modify or reorder
the schedule in the future to incorporate
new rules, or to respond to external
factors (such as changes in the law) or
other considerations.

Authority: 15 U.S.C. 41-58.
By direction of the Commission.

Donald S. Clark,
Secretary.

YEAR TO
16 CFR PART TOPIC REVIEW
254 Guides for Private Vocational and Distance Education SChOOIS ............ccooiriiiiiniiiiniiie e 2009
300 Rules and Regulations under the Wool Products Labeling ACt ..........oooiiiiiiiie e 2009
301 Rules and Regulations under the Fur Products Labeling ACt .......cooiiiiiiii e 2009
303 Rules and Regulations under the Textile Fiber Products Identification Act ... 2009
306 Automotive Fuel Ratings, Certification and PoSting RUIE ..........cooiiiiiiiiiiiiieceeee e 2009
425 Rule Concerning the Use of Negative Option PIaNS .........ccoiiiiiiiiiiicieecesee e 2009
500 Regulations Under Section 4 of the Fair Packaging and Labeling Act (FPLA) ......cccooeiirienenierenee e 2010
501 Exemptions from Part 500 Of the FPLA ...ttt st er e sine e 2010
502 Regulations Under Section 5(C) Of the FPLA ...ttt 2010
503 Statements of General Policy or Interpretations Under the FPLA ... 2010
424 Retail Food Store Advertising and Marketing Practices RuUle ..............ccociiiiiiiiiiiie e 2010
444 Credit PractiCes RUIE ..o st e st enr e n e e e e 2010
239 Guides for the Advertising of Warranties and GUAIANTEES ..........ceoiueiiiiiiiiiiiee et 2010
433 Preservation of Consumers’ Claims and Defenses RUIE ............c.cocoiiiiiiiiieiiece e 2010
700 Interpretations of MagnusoN-M0SS Warranty ACt .........coouioiiiiiiiiie ettt st e e s sreesneeen 2010
701 Disclosure of Written Consumer Product Warranty Terms and Conditions ...........ccoveceererienenieneneeseseesee e 2010
702 Pre-sale Availability of Written Warranty TEIMS ........oociiiiiiiiii e e 2010
703 Informal Dispute Settlement ProCEAUIES ..........cccoiiiiiiiiriiiiniieee ettt st sne e 2010
14 Administrative Interpretations, General Policy Statements, and Enforcement Policy Statements . 2011
23 Guides for the Jewelry, Precious Metals, and Pewter INAUSEIes ..........ccccooiiiiiiiiiiiniiieeee e 2011
423 Care Labeling RUIE ... e e 2011
20 Guides for the Rebuilt, Reconditioned and Other Used Automobile Parts INduStry ..........ccccoviiiiiiniiiiniicinee, 2012
233 Guides Against Deceptive Pricing 2012
238 Guides Against Bait AQVEITISING ....c.eiiiiiiiiiiieit ettt sttt e sae e e bt e sa et e be e sab e e nbeeeneenareeneenane 2012
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APPENDIX—Continued
REGULATORY REVIEW
MODIFIED TEN-YEAR SCHEDULE
YEAR TO
16 CFR PART TOPIC REVIEW
240 Guides for Advertising Allowances and Other Merchandising Payments and Services ............cccocveviiiiinieiiienns 2012
251 Guide Concerning Use of the Word “Free” and Similar Representations ............c.cccccuee.. 2012
310 Telemarketing Sales Rule ..., 2013
801 Hart-Scott-Rodino Antitrust Improvements Act Coverage Rules ... 2013
802 Hart-Scott-Rodino Antitrust Improvements Act Exemption Rules . 2013
803 Hart-Scott-Rodino Antitrust Improvements Act Transmittal Rules 2013
304 Rules and Regulations under the Hobby Protection Act ... 2014
309 Labeling Requirements for Alternative Fuels and Alternative Fueled Vehicles .... 2014
314 Standards for Safeguarding Customer Information ...........c...ccccooiiiiiiiiiiiii 2014
315 Contact Lens Rule .......ococcviieeinineeeceeeee e 2015
316 Rules Implementing the CAN-SPAM Act of 2003 .. 2015
456 OphthalmiC PractiCe® RUIES .......ccc.ii ittt ettt sae e et e e e st e bt e sae e e bt e sabeeabeeenbeesaeeenseeaane 2015
603 Fair Credit Reporting Act (FCRA) Rules - DEfiNItIONS ........ccoiiiiiiiiiiiiieieee ettt e 2015
610 FCRA Rules - Free AnNnual File DISCIOSUIES .........cccviiiirieirinieee et e e e 2015
611 FCRA Rules - Prohibition Against Circumventing Treatment as a Nationwide Consumer Reporting Agency ........ 2015
613 FCRA Rules - Duration of ACtIVE DULY AIBIS ........ocuuiiiiiiiiiiiie ittt sttt be et e e beesaeeeneeaas 2015
614 FCRA Rules - Appropriate Proof of IdENtity ..........ccciiiiiiiiiii et 2015
698 FCRA Rules - Summaries, Notices, and FOMMS .........ccciiiiiiiiiiiiiieee e e s 2015
460 Labeling and Advertising of Home Insulation ............ccccccooiiiiiiiiiinnns 2016
682 FCRA Rules - Disposal of Consumer Report Information and Records ...........ccccoeeveeeneniieeeninnn. 2016
410 Deceptive Advertising as to Sizes of Viewable Pictures Shown by Television Receiving Sets .. 2017
312 Children’s Online Privacy Protection RUIE ..........cccciiiiiiiiiiiiiieiee e 2017
18 Guides for the Nursery Industry .................... 2018
305 Appliance Labeling Rule ........ccoccveeiiiiiiieee e 2018
311 Test Procedures and Labeling Standards for Recycled Oil .............. 2018
436 Disclosure Requirements and Prohibitions Concerning FranchiSing .........cccccooiiiiiiiiiiiieenieseeree e 2018

[FR Doc. E8—4195 Filed 3—4—08: 8:45 am]
BILLING CODE: 6750-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2007-1188; FRL-8537-5]
Approval and Promulgation of Air
Quality Implementation Plans;

Delaware; Control of Stationary
Generator Emissions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Delaware. This SIP revision contains
provisions to control emissions from
stationary generators. This action is
being taken under the Clean Air Act
(CAA).
DATES: Written comments must be
received on or before April 4, 2008.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2007-1188 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail:
fernandez.cristina@epa.gov.

C. Mail: EPA-R03-OAR-2007-1188,
Cristina Fernandez, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2007—
1188. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an ““‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going

through www.regulations.gov, your
e-mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
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Copies of the State submittal are
available at the Delaware Department of
Natural Resources & Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19901.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On November 1, 2007, the Delaware
Department of Natural Resources and
Environmental Control (DNREC)
submitted a SIP revision for Regulation
No. 1144—Control of Stationary
Generator Emissions. The SIP revision
applies to new, existing, emergency, and
distributed stationary generators.

II. Summary of SIP Revision

Regulation No. 1144 will impact any
owner of a stationary generator, except
the owner of any of the following:
mobile generator; residential generator
for emergency power use only; certain
generators whose emissions are already
controlled; or generators with a standby
power rating of 10 kilowatts or less.
Regulation No. 1144 establishes
operating requirements, fuel sulfur
content limits, and recordkeeping
requirements for stationary generators.
The regulation will also require
stationary generators which operate at
times other than during emergencies for
testing or for maintenance to meet
certain emission standards to reduce
their emissions.

III. Proposed Action

EPA is proposing to approve the
Delaware SIP revision for Regulation
No. 1144—Control of Stationary
Generator Emissions submitted on
November 1, 2007. This regulation will
help ensure that the air emissions from
new and existing stationary generators
do not cause or contribute to the
existing air quality problems with
regard to ground-level ozone and fine
particulate matter, thereby adversely
impacting public health, safety and
welfare. EPA is soliciting public
comments on the issues discussed in
this document. These comments will be
considered before taking final action.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,

Distribution, or Use” (66 FR 28355 (May
22, 2001)). This action merely proposes
to approve state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This proposed rule also
does not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to approve a state rule
implementing a Federal requirement,
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it
approves a state rule implementing a
Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this proposed rule,

EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This proposed rule
pertaining to Delaware’s control of
stationary generator emissions, does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Nitrogen dioxide,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.
Authority: 42 U.S.C. 7401 et seq.

Dated: February 25, 2008.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. E8—4256 Filed 3—4—08; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Docket No. EPA-R02-OAR-2008-0005;
FRL-8537-8]

Approval and Promulgation of
Implementation Plans; Motor Vehicle
Emissions Budgets; State of New
Jersey

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the State of New
Jersey. This revision updates the direct
PM; s and NOx motor vehicle emissions
budgets for Mercer County, located
within the New Jersey portion of the
New York-Northern New Jersey-Long
Island, NY-NJ-CT, PM, s nonattainment
area. The intended effect of this
rulemaking is to approve budgets that
will be used to determine transportation
conformity.

DATES: Comments must be received on
or before April 4, 2008.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R02—
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OAR-2008-0005, by one of the
following methods:

http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

E-mail: Werner.Raymond@epa.gov.

Fax:212-637-3901.

Mail: Raymond Werner, Chief, Air
Programs Branch, Environmental
Protection Agency, Region 2 Office, 290
Broadway, 25th Floor, New York, New
York 10007-1866.

Hand Delivery: Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R02-OAR-2008—
0005. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
WWW.elfa.gov/epahome/dockets.htm,

Docket: All documents in the docket
are listed in the http://

www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region II Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866. EPA requests, if
at all possible, that you contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section to view
the hard copy of the docket. You may
view the hard copy of the docket
Monday through Friday, 8 a.m. to 4
p-m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Matthew Laurita,
laurita.matthew@epa.gov at the U.S.
Environmental Protection Agency, Air
Programs Branch, 290 Broadway, 25th
Floor, New York, NY 10007-1866,
telephone number (212) 637-3895, fax
number (212) 637-3901.
SUPPLEMENTARY INFORMATION: This
action is being proposed under a
procedure called parallel processing.
Under parallel processing, EPA
proposes action on a state submission
before it has been formally adopted and
submitted to EPA, and then takes final
action if: (1) The state’s final submission
is substantially unchanged from the
submission on which this proposal is
based, or (2) if significant changes in the
state’s final submission are anticipated
and adequately described in EPA’s
proposal as a basis for EPA’s proposed
action.

Table of Contents
I. Analysis of the State’s Submittal

II. Proposed EPA Action
II. Statutory and Executive Order Reviews

I. Analysis of the State’s Submittal

On December 17, 2007, New Jersey
submitted a state implementation plan
(SIP) revision to EPA updating the
existing motor vehicle emissions
budgets (MVEBs) for the Mercer County,
New Jersey portion of the New York-
Northern New Jersey-Long Island, NY-
NJ-CT, PM, 5 nonattainment area.
MVEBs represent a cap that projected
emissions from existing and planned
highway and transit projects may not
exceed. The emissions from
transportation projects are evaluated
through a metropolitan planning
organization’s (MPQO’s) process for
determining the long-range
transportation needs of a region, and its

process for scheduling projects to be
completed in the short term.

New Jersey is revising the budgets for
Mercer County to incorporate new
planning assumptions. Since the
original PM, s MVEBs were approved by
EPA (71 FR 38770, July 10, 2006), New
Jersey discovered an error that
underestimated the fraction of all
vehicle miles traveled attributable to the
heaviest category of heavy-duty trucks.
The MPO responsible for transportation
planning in Mercer County, the
Delaware Valley Regional Planning
Commission (DVRPQC), is required to
incorporate this updated assumption in
its emissions modeling process.
Approval of the revised MVEB will
ensure consistency between the budget
and DVRPC’s planning process.

EPA allows for the establishment of
MVEBs for PM, s prior to a state
submitting its first required PM, s SIP
(69 FR 40004, July 1, 2004, specifically
see 69 FR 40028). These budgets are set
through the establishment of an early
SIP, which meets all the requirements of
a SIP submittal, in which emissions
from all sources, when projected from
the base to a future year, show some
progress toward attainment. EPA has
interpreted the phrase “some progress
toward attainment” to mean a 5% to
10% reduction in emissions from all
sources (see 69 FR 40019). In New
Jersey’s original early progress SIP, the
State demonstrated an overall 6.5%
reduction in direct PM> s and 32.3%
reduction in NOx, a PMs s precursor,
from 2002 to 2009 within the New
Jersey portion of the New York-Northern
New Jersey-Long Island, NY-NJ-CT
PM; s nonattainment area. Using the
new assumptions, the State has shown
reductions of 6.3% and 32.0% from
2002 to 2009 for direct PM, 5 and NOx,
respectively; therefore, EPA has
determined that the revised MVEBs still
satisfy the early progress requirements
and are approvable. Once approved, the
revised MVEBs will supersede the
existing PM, s MVEBs for Mercer
County, New Jersey (Table 1).

TABLE 1.—EXISTING AND PROPOSED
2009 PM,s MOTOR VEHICLE EMiIS-

SIONS BUDGETS FOR MERCER
COUNTY, NEW JERSEY
[Tons per year]
Direct
Pollutant PM, 5 NOx
Existing ...... 89 4,328
Proposed 108 5,056
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II. Proposed EPA Action

EPA is proposing to approve revisions
to the PM, s motor vehicle emissions
budgets for Mercer County, New Jersey.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a ‘““significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This proposed action merely
proposes to approve state law as
meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This proposed rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: February 25, 2008.
Alan J. Steinberg,
Regional Administrator, Region 2.
[FR Doc. E8—4233 Filed 3—4—08; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 158 and 161
[EPA-HQ-OPP-2008-0010; FRL—8348-5]
RIN 2070-AD30

Data Requirements for Antimicrobial
Pesticides and Revisions to Product
Chemistry Data Requirements for
Conventional Pesticides; Notification
to the Secretaries of Agriculture and
Health and Human Services

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification to the Secretaries of
Agriculture and Health and Human
Services.

SUMMARY: This document notifies the
public that the Administrator of EPA
has forwarded to the Secretaries of
Agriculture, and Health and Human
Services a draft proposed rule under
sections 21 and 25(a) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA). As described in the
Agency’s semi-annual Regulatory
Agenda, the draft proposed rule updates

the data requirements in 40 CFR part
158 for the registration of antimicrobial
pesticide products. Besides providing
the regulated community with clearer
and more transparent information, once
finalized the data requirements will
enhance the development of health and
environmental data to conduct
scientifically sound chemical/hazard
risk assessments to protect human
health and the environment.
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0010. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either in the electronic docket
at http://www.regulations.gov, or, if only
available in hard copy, at the Office of
Pesticide Programs (OPP) Regulatory
Public Docket in Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. The hours of
operation of this Docket Facility are
from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The Docket Facility telephone
number is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Kathryn Boyle, Field and External
Affairs Division (7506P), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington DC 20460-0001;
telephone number: 703.305.6304; e-mail
address: boyle.kathryn@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. It simply announces the
submission of a draft proposed rule to
the United States Department of
Agriculture (USDA) and Department of
Health and Human Services. It does not
otherwise affect any specific entities.
This action may, however, be of
particular interest to a producer or
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registrant of an antimicrobial pesticide
product. Since other entities may also
be interested, the Agency has not
attempted to describe all the specific
entities that may be interested in this
action. If you have any questions
regarding this action, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using regulations.gov,
you may access this Federal Register
document electronically through the
EPA Internet under the “Federal
Register” listings at http://
www.epa.gov/fedrgstr.

II. What Action is EPA Taking?

Section 25(a)(2) of FIFRA requires the
Administrator to provide the Secretary
of Agriculture with a copy of any draft
proposed rule at least 60 days before
signing it for publication in the Federal
Register. Similarly, section 21(b) of
FIFRA requires the Administrator to
provide the Secretary of Health and
Human Services with a copy of any
draft proposed rule pertaining to a
public health pesticide at least 60 days
before signing it for publication in the
Federal Register. The draft proposed
rule is not available to the public until
after it has been signed by EPA. If either
Secretary comments in writing
regarding the draft proposed rule within
30 days after receiving it, the
Administrator shall include in the
proposed rule when published in the
Federal Register the comments of the
Secretary and the Administrator’s
response to those comments. If the
Secretary does not comment in writing
within 30 days after receiving the draft
proposed rule, the Administrator may
sign the proposed regulation for
publication in the Federal Register
anytime after the 30—day period.

IIL. Do Any Statutory and Executive
Order Reviews Apply to this
Notification?

No. This document is not a proposed
rule, it is merely a notification of
submission to the Secretaries of
Agriculture and Health and Human
Services. As such, none of the
regulatory assessment requirements
apply to this document.

List of Subjects in Parts 158 and 161

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and record keeping
requirements.

Dated: February 25, 2008.
Debra Edwards,
Director, Office of Pesticide Programs.
[FR Doc. E8—4144 Filed 3—4—08; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 223 and 224
[Docket No. 080110038—-8248-01]
RIN 0648-XF03

Listing Endangered and Threatened
Wildlife and Designating Critical
Habitat; 90—day Finding for a Petition
to Reclassify the Loggerhead Turtle in
the Western North Atlantic Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: 90—day petition finding; request
for information and comments.

SUMMARY: We, NMFS, announce the 90—
day finding for a petition to reclassify
loggerhead turtles (Caretta caretta) in
the western North Atlantic Ocean as a
Distinct Population Segment (DPS) with
endangered status and designate critical
habitat under the Endangered Species
Act of 1973, as amended (ESA). The
loggerhead is currently listed as
threatened throughout its range. We find
that the petition presents substantial
scientific information indicating that the
petitioned action may be warranted.

We have initiated a review of the
status of the species to determine
whether the petitioned action is
warranted and to determine whether
any additional changes to the current
listing of the loggerhead turtle are
warranted. To ensure a comprehensive
review, we solicit information and
comments pertaining to this species
from any interested party.

DATES: Written comments and
information related to this petition
finding must be received [see
ADDRESSES| by May 5, 2008.
ADDRESSES: You may submit comments,
identified by “0648—-XF03”, by any one
of the following methods:

e Electronic submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal: http://
www.regulations.gov.

e Fax: 978-281-9394, Attention:
Barbara Schroeder

e Mail: Information on paper, disk, or
CD-ROM should be addressed to the

Director of the Office of Protected
Resources, NMFS, 1315 East-West
Highway, Silver Spring, MD 20910.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments. Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Barbara Schroeder by phone 301-713—
2322, fax 301-427-2522, or e-mail
barbara.schroeder@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

Section 4(b)(3)(A) of the ESA (16
U.S.C. 1531 et seq.) requires us to make
a finding as to whether a petition to list,
delist, or reclassify a species presents
substantial scientific or commercial
information indicating that the
petitioned action may be warranted. Our
implementing regulations (50 CFR
424.14) define “substantial information”
as the amount of information that would
lead a reasonable person to believe that
the measure proposed in the petition
may be warranted. In determining
whether substantial information exists,
we take into account several factors,
including information submitted with,
and referenced in, the petition and all
other information readily available in
our files. To the maximum extent
practicable, this finding is to be made
within 90 days of the receipt of the
petition, and the finding is to be
published promptly in the Federal
Register. If we find that a petition
presents substantial information
indicating that the requested action may
be warranted, we are also required to
conduct a status review of the species.
The determination of whether the
petitioned action is warranted must be
made within 1 year of the receipt of the
petition.

Analysis of Petition

On November 16, 2007, we received
a petition from Oceana and the Center
for Biological Diversity requesting that
loggerhead turtles in the western North
Atlantic Ocean be reclassified as a DPS
(see Petition Finding section below for
discussion on Distinct Population
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Segments) with endangered status and
that critical habitat be designated.

The petition contains a detailed
description of the species’ natural
history and status, including
information on distribution and
movements, population structure,
behavior, population status and trends,
and factors contributing to the current
status of the species in the western
North Atlantic Ocean. The petitioners
assert that the western North Atlantic
loggerhead is discrete from loggerhead
populations found elsewhere due to
physical, genetic, physiological,
ecological, and behavioral factors, and
they provide information they believe
supports this assertion. The petitioners
further assert that the western North
Atlantic loggerhead population is both
biologically and ecologically significant
relative to the species. The petitioners
maintain that the western North
Atlantic loggerhead nesting population
has undergone a marked decline in
recent decades, and cite coastal
development, bycatch in fisheries,
marine pollution, and global warming as
primary threats to the population. The
petitioners provide information on the
western North Atlantic loggerhead
relative to the ESA section 4(a)(1)
factors and assert that the western North
Atlantic loggerhead population warrants
an endangered listing.

Finally, the petitioners request that, if
the western North Atlantic loggerhead is
not determined to meet the DPS criteria,
loggerheads throughout the Atlantic
Ocean be designated as a DPS and listed
as endangered.

Petition Finding

Based on the above information and
criteria specified in 50 CFR 424.14(b)(2),
we find the petitioners present
substantial scientific and commercial
information indicating that a
reclassification of the loggerhead in the
western North Atlantic Ocean as a DPS
and listing of that DPS as endangered
may be warranted. The ESA defines a
“species” as ”...any subspecies of fish or
wildlife or plants and any distinct
population segment of any species of
vertebrate fish or wildlife which
interbreeds when mature.” NMFS and
the U.S. Fish and Wildlife Service (the
Services) published a joint policy
defining the phrase “distinct population
segment” on February 7, 1996 (61 FR
4722). Two elements are considered in
a decision on whether a population
segment qualifies as a DPS under the
ESA: discreteness of the population
segment in relation to the remainder of
the species and significance of the
population segment to the species. If a
population segment qualifies as a DPS,

the conservation status of that DPS is
evaluated to determine whether it is
threatened or endangered. Under
section 4(b)(3) of the ESA, an affirmative
90—day finding requires that we
commence a status review on the
loggerhead turtle. The Services recently
completed a 5—year review of the
loggerhead turtle, as required under
section 4(c)(2) of the ESA (NMFS and
U.S. Fish and Wildlife Service, 2007).
This review recommended that a full
status review of the loggerhead be
conducted in accordance with the DPS
policy. We have initiated this review,
and, once it has been completed, we
will make a finding on whether
reclassification of the loggerhead in the
western North Atlantic Ocean as
endangered is warranted, warranted but
precluded by higher priority listing
actions, or not warranted, as required by
section 4(b)(3)(B) of the ESA. The
review will also consider whether any
additional changes to the current
globally threatened listing for the
loggerhead are warranted.

There is no critical habitat designated
for the loggerhead turtle. The ESA
currently requires us to make a critical
habitat determination concurrent with
listing determinations. The ESA defines
“‘critical habitat” as

”...the specific areas within the
geographical area occupied by the species, at
the time it is listed... on which are found
those physical or biological features (I)
essential to the conservation of the species
and (II) which may require special
management considerations or protection;
and... specific areas outside the geographical
area occupied by the species at the time it is
listed... upon a determination by the
Secretary that such areas are essential for the
conservation of the species.”

Section 4(a)(1) Factors and Basis for
Determination

Under section 4(a)(1) of the ESA and
the implementing regulations at 50 CFR
424.11(c), a species shall be reclassified
if the Secretary of Commerce or the
Secretary of the Interior, as appropriate,
determines, based on the best scientific
and commercial data available after
conducting a review of the species’
status, that the species is threatened or
endangered because of any of the
following factors: (1) Present or
threatened destruction, modification, or
curtailment of its habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
inadequacy of existing regulatory
mechanisms; or (5) other natural or
manmade factors affecting its continued
existence.

Information Solicited

To ensure that the status review is
complete and based on the best
available data, we solicit information
and comments on whether loggerhead
turtles in the western North Atlantic
Ocean, or any other area, qualify as a
DPS and, if so, whether it should be
classified as threatened or endangered.
Specifically, we are soliciting
information in the following areas
relative to loggerheads in the western
North Atlantic and elsewhere: (1)
Historical and current population status
and trends; (2) historical and current
distribution; (3) migratory movements
and behavior; (4) genetic population
structure; (5) current or planned
activities that may adversely impact
loggerheads; and (6) ongoing efforts to
protect loggerheads.

We also request information on areas
within U.S. jurisdiction that may qualify
as critical habitat for loggerhead turtles,
both in the western North Atlantic
Ocean and elsewhere within the
species’ range. Areas that include the
physical and biological features
essential to the conservation of the
species that may require special
management considerations or
protection should be identified. Areas
outside the present range should also be
identified if such areas are essential to
the conservation of the species.
Essential features include, but are not
limited to: (1) space for individual
growth and for normal behavior; (2)
food, water, air, light, minerals, or other
nutritional or physiological
requirements; (3) cover or shelter; (4)
sites for reproduction and development
of offspring; and (5) habitats that are
protected from disturbance or are
representative of the historical,
geographical and ecological
distributions of the species (50 CFR
424.12).

We request that all data, information,
and comments be accompanied by
supporting documentation such as
maps, bibliographic references, or
reprints of pertinent publications. All
submissions should contain the
submitter’s name, address, and any
association, institution, or business that
the person represents. Comments and
materials received will be available for
public inspection, by appointment,
during normal business hours at the
above address (see ADDRESSES).

Peer Review

For listings, delistings, and
reclassifications under the ESA, the
Services issued a joint policy for peer
review of the scientific data (59 FR
34270, July 1, 1994). On January 14,
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2005, the Office of Management and
Budget (OMB) published its Final
Information Quality Bulletin for Peer
Review (70 FR 2664). The intent of the
peer review policy and the OMB
Information Quality Bulletin for Peer
Review is to ensure that listings are
based on the best scientific and
commercial data available. We are
soliciting the names of recognized
experts in the field that could serve as
peer reviewers for the loggerhead status
review. Independent peer reviewers will
be selected from the academic and
scientific community, applicable tribal
and other Native American groups,
Federal and state agencies, the private
sector, and public interest groups.

References Cited
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Authority: 16 U.S.C. 1531 et seq.

Dated: February 28, 2008.
Samuel D. Rauch, III,
Deputy Assistant Secretary for Regulatory
Programs, National Marine Fisheries Service.
[FR Doc. E8—4231 Filed 3—4—08; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 070717351-7373-01]
RIN 0648—-AV64

Fisheries of the Exclusive Economic
Zone Off Alaska; Individual Fishing
Quota Program; Community
Development Quota Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes regulations to
modify both the Individual Fishing
Quota (IFQ) Program and the
Community Development Quota (CDQ)
Program for the fixed-gear commercial
Pacific halibut and sablefish fisheries.
This action would amend current
regulations to remove a prohibition
against the use of longline pot fishing
gear in the Bering Sea sablefish IFQ and
sablefish CDQ fisheries in the month of
June. This action also would add
regulatory provisions to allow members

of the National Guard and military
reserves who are mobilized to active
duty to temporarily transfer their annual
halibut and sablefish IFQ to other
eligible IFQ recipients. This action is
necessary to increase the efficiency of
fishermen operating longline pot vessels
in the Bering Sea sablefish fishery and
to allow guardsmen and reservists to
accrue some economic benefit from
their annual IFQ if unable to harvest it
due to military service. This proposed
action is intended to promote the
conservation and management
provisions in the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) and the Northern Pacific Halibut
Act of 1982 (Halibut Act).
DATES: Comments must be received no
later than April 4, 2008.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by “RIN 0648—
AV64” by any of the following methods:
¢ Webform at the Federal eRulemaking
Portal: http://www.regulations.gov.
Follow the instructions at that site for
submitting comments.

e Mail: P.O. Box 21668, Juneau, AK
99802.

e Hand Delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

e Fax: 907-586-7557.

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.

NMFS will accept anonymous
comments. Attachments to electronic
comments must be in Microsoft Word,
Excel, WordPerfect, or Adobe portable
document file (pdf) file formats to be
accepted.

Copies of the Categorical Exclusion
(CE), Regulatory Impact Review (RIR),
and Initial Regulatory Flexibility
Analysis (IRFA) prepared for this action
may be obtained from the North Pacific
Fishery Management Council (Council)
at 605 West 4th, Suite 306, Anchorage,
Alaska 99501-2252, 907-271-2809, or
the NMFS Alaska Region, P.O. Box
21668, Juneau, AK 99802, Attn: Ellen
Sebastian, and on the NMFS Alaska
Region website at http://
www.fakr.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule may
be submitted to NMFS at the above
address, and by e-mail to
David Rostker@omb.eop.gov or by fax
to 202-395-7285.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228 or
obren.davis@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
manages the U.S. groundfish fisheries of
the Bering Sea and Aleutian Islands
(BSAI) in the Exclusive Economic Zone
(EEZ) under the BSAI FMP. The FMP
was prepared by the Council under the
Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1801 et seq.) (Magnuson-Stevens
Act) and is implemented by regulations
at 50 CFR part 679. General regulations
that pertain to U.S. fisheries appear at
subpart H of 50 CFR part 600. NMFS
manages fishing for sablefish
(Anoplopoma fimbria) through
regulations established under the
authority of the Magnuson-Stevens Act.
Sablefish is managed as a groundfish
species under the FMP, as well as under
the IFQ Program (described below) that
allocates sablefish and Pacific halibut
(Hippoglossus stenolepis) harvesting
privileges among U.S. fishermen.

The International Pacific Halibut
Commission (IPHC) and NMFS manage
fishing for Pacific halibut through
regulations established under the
authority of the Convention between the
United States and Canada for the
Preservation of the Halibut Fishery of
the Northern Pacific Ocean and Bering
Sea (Convention) and the Halibut Act.
The IPHC promulgates regulations
pursuant to the Convention. The IPHC’s
regulations are subject to approval by
the Secretary of State with concurrence
from the Secretary of Commerce
(Secretary). After approval by these two
officials, the IPHC regulations are
published in the Federal Register as
annual management measures pursuant
to 50 CFR 300.62 (72 FR 11792; March
14, 2007). Federal regulations governing
the halibut fisheries in the BSAI
management area appear at 50 CFR parts
300 and 679.

Background and Need for Action

A. The IFQ Program

The Council, under the authority of
the Halibut Act (with respect to Pacific
halibut) and the Magnuson-Stevens Act
(with respect to sablefish), adopted the
IFQ Program in 1991. The Halibut and
Sablefish IFQ Program established a
limited access system for managing the
fixed gear Pacific halibut fishery in
Convention waters in and off Alaska
and sablefish fisheries in waters of the
EEZ, located between 3 and 200 miles
off Alaska. The IFQQ Program was
approved by NMFS in January 1993,
and promulgated in Federal regulation
on November 9, 1993 (58 FR 59375).
Fishing under the Halibut and Sablefish
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IFQ Program began on March 15, 1995,
ending the open access fisheries which
preceded its implementation.
Regulations implementing the Halibut
and Sablefish IFQ Program are at 50
CFR part 679.

The Halibut and Sablefish IFQ
Program was developed to reduce
fishing capacity that had increased
during years of management as an open
access fishery, while maintaining the
social and economic character of the
fixed gear fisheries that coastal
communities in Alaska rely on as a
source of revenue. The Council and the
Secretary concluded that the Halibut
and Sablefish IFQ Program would
provide economic stability for the
commercial hook-and-line fishery while
reducing many of the conservation and
management problems commonly
associated with open access fisheries.
The proposed rule for the IFQ Program
(57 FR 57130; December 3, 1992)
describes, in detail, the background
leading to the Council’s adoption of the
Halibut and Sablefish IFQQ Program.

The Council and NMFS also intended
the IFQ Program to improve the long-
term productivity of the sablefish and
halibut fisheries by further promoting
the conservation and management
objectives of the Magnuson-Stevens Act
and the Halibut Act while retaining the
character and distribution of the fishing
fleets as much as possible. The IFQ
Program includes several provisions,
such as ownership caps and vessel use
caps, that are intended to protect small
producers, part-time participants, and
entry-level participants that otherwise
could be adversely affected by excessive
consolidation. The IFQ Program also
includes other restrictions intended to
prevent the halibut and sablefish
fisheries from being dominated by large
boats or by any particular vessel class.
These and other types of requirements
were designed to maintain
predominantly owner-operated
fisheries, which was a key characteristic
of the halibut and sablefish fisheries
prior to the implementation of the IFQ
Program.

Under the IFQ Program, quota share
(QS) represents a harvesting privilege
for a person. On an annual basis, QS
holders are authorized to harvest a
specified poundage which is issued by
NMEFS as IFQ. The specific amount of
IFQ held by a person is determined by
the number of QS units held, the total
number of QS units issued in a specific
regulatory area, and the total pounds of
sablefish or halibut allocated for the IFQ
fisheries in a particular year. Fishermen
may harvest the IFQ over the entire
fishing season, which in 2007 was
March 10 through November 15 for

halibut (72 FR 11792; March 14, 2007)
and sablefish (72 FR 9676; March 5,
2007). Generally, an IFQ permit holder
must be onboard a vessel at the time his
or her IFQ) is fished. He or she also must
comply with IFQ landing report
requirements at §679.5(1)(2).

IFQ regulations also restrict the type
of QS and IFQ transfers that may occur,
including restrictions against the
transfer of most types of QS if the QS
is subject to a lease or condition of
repossession or resale by the person
transferring the QS. This effectively
precludes temporary transfers of QS and
IFQ between parties. QS is categorized
by vessel size and type. IFQ derived
from QS associated with processing
vessels (vessel category A) may be
temporarily transferred or leased, while
much of the IFQ derived from QS
associated with catcher vessels (vessel
categories B, G, and D) may not be
temporarily transferred or leased, with
limited exception.

The requirements that catcher vessel
QS holders be onboard a vessel while
conducting IFQ fishing operations and
present during an IFQ landing, as well
as the restrictions against temporary
transfers of IFQ, are conditionally
excepted by other IFQ Program
regulations.

There are three exceptions to the
general IFQQ transfer restrictions at
§679.41. Emergency waivers to IFQ
landing requirements are allowed in
limited situations (i.e., emergency
medical situations that occur at sea) and
only allow the IFQ associated with a
particular permit to be temporarily
fished, and an IFQ landing made, by
someone other than the permit holder or
IFQ hired master (see § 679.42(d)(1)).
Secondly, halibut and sablefish QS
holders may request medical transfers of
their IFQ (see § 679.42(d)(2)) in the
event of a medical conditions affecting
a QS holder or immediate family
member. Finally, a surviving spouse or
beneficiary of a deceased QS holder may
transfer the associated IFQ for up to
three years to an eligible IFQQ recipient
(see §679.41(k)(3)).

An exception to the owner-on-board
requirement is provided for individuals
who received initial allocations of QS in
vessel category B, C, or D. Initial
recipients of catcher vessel QS may be
absent from a vessel conducting IFQ
halibut or sablefish fishing, provided
the QS holder can demonstrate
ownership of the vessel which harvests
the IFQ halibut or sablefish and
representation on the vessel by a hired
master. This exception allows fishermen
who historically operated their fishing
businesses using hired masters before
the implementation of the IFQ Program

to retain the flexibility of using hired
masters under the IFQ Program. Hired
master provisions also are applicable to
the CDQ Program (described below), as
annual halibut CDQ is issued to
corporate entities. Each CDQ) entity
annually authorizes numerous
fishermen to fish for its halibut CDQ
and land halibut for accrual against the
CDQ entity’s halibut CDQ permit.

B. The CDQ Program

The CDQ Program is an economic
development program associated with
federally managed fisheries in the BSAIL
The purpose of the program is to
provide western Alaska communities
the opportunity to participate and invest
in BSALI fisheries, to support economic
development in western Alaska, to
alleviate poverty and provide economic
and social benefits for residents of
western Alaska, and to achieve
sustainable and diversified local
economies in western Alaska.

The CDQ Program receives
apportionments of the annual catch
limits for a variety of commercially
valuable species in the BSAI These
allocations are in turn allocated among
six different non-profit managing
organizations (CDQ entities)
representing different affiliations of 65
different communities. CDQ entities use
the revenue derived from the harvest of
their fisheries allocations as a basis for
funding economic development
activities and for providing employment
opportunities. Thus, the successful
harvest of CDQ Program allocations is
integral to achieving the goals of the
program.

Regulations establishing the CDQ
Program were first implemented in
1992. The CDQ Program was
incorporated into the Magnuson-Stevens
Act in 1996 through the Sustainable
Fisheries Act (Public Law 104-297).
Section 305(i)(1) of the Magnuson-
Stevens Act includes requirements to
establish the CDQ Program and allocate
a percentage of the total allowable catch
of any Bering Sea fishery to the
program. Corresponding Federal and
state regulations implemented various
administrative and fisheries
management aspects of the CDQ
Program. The fisheries management
regulations governing the CDQ fisheries
are integrated into the regulations
governing the non-CDQ fisheries for
groundfish, halibut, and crab. NMFS,
the State of Alaska, and the Western
Alaska Community Development
Association administer the CDQ
Program.
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C. Description of Proposed Regulatory
Amendments

This proposed action would (1)
remove a prohibition against using
longline pot gear in the Bering Sea
during the month of June, and (2)
amend regulations to allow military
reservists and National Guard members
to temporarily transfer their IFQ if
mobilized to active duty.

The Council made recommendations
for regulatory revisions for each of these
actions in June 2006, as part of a multi-
part IFQ regulatory amendment
package. NMFS subsequently separated
the Council’s comprehensive
recommendations into different
regulatory amendment packages,
including this proposed rule.

NMFS also proposes several
administrative changes to amend certain
modifiers that describe IFQ and CDQ
permits in paragraphs (d) and (e) of
§679.4. This includes revising terms
such as “original,” “copy,” and ‘“‘valid”
to read “legible copy.” This is intended
to make the descriptors used in
association with such permits consistent
throughout these paragraphs.

The following sections provide a
detailed explanation of the regulatory
amendments contained in this proposed
rule.

Allow Longline Pot Gear to be Used in
the Bering Sea Sablefish Fishery in June

This proposed rule would amend
regulations in 50 CFR part 679 to
remove a prohibition against the use of
longline pot gear in the Bering Sea
sablefish fishery during the month of
June. Existing regulations prohibit
deployment of longline pot gear during
this month, due to past concerns about
conflicts between vessel operators that
use different types of fishing gear.
Specifically, § 679.24(c)(4) would be
revised to remove a June closure for
longline pot gear in the Bering Sea
sablefish fishery.

The use of longline pot gear in the
Bering Sea sablefish fishery became an
issue in 1991. The nature of longline pot
gear and strategies used in fishing
longline pot gear was once thought to
deter fishermen from deploying hook-
and-line gear on fishing grounds where
longline pot gear is set. The groundline
(to which baited pots are attached) used
with longline pot gear is heavier and
stronger than that used for longline
hook-and-line gear. If longline pot gear
were to be set over previously deployed
longline hook-and-line gear, the latter
could be damaged or lost during its
retrieval. The Council recommended a
prohibition against longline pot gear in
the Bering Sea subarea to prevent the

potential preemption of fishing grounds.
This was based on its concerns about
potential conflicts between vessel
operators using different gear types on
common fishing grounds. Final
regulations prohibiting the use of
longline pot gear were published on
August 21, 1992 (57 FR 37906). That
rule fully describes the rationale for
implementing this gear restriction.

In 1995, the IFQ Program extended
the fishing season for halibut and
sablefish in Federal waters off Alaska to
approximately eight months. Prior
seasons typically consisted of one or
two day openings of concentrated effort.
By allowing the sablefish fleet to spread
its operations over time, the IFQ
Program reduced the possibility of
congestion and preemption of common
fishing grounds. However, during the
first IFQ season, fishing industry
representatives reported to the Council
that the annual Bering Sea sablefish
quota had been underharvested due, in
part, to fishery interactions with orcas
and sperm whales.

Whales are able strip hooked fish
from fishing gear, reducing the amount
of sablefish landed by fishermen using
hook-and-line gear. Such predation
represents undocumented fishing
mortality. Even though the sablefish
quota may be underharvested by
fishermen, overall fishing mortality
could actually be higher than the
specified quota, resulting in unrecorded
harvests. Attempts to deter whales from
preying on fish caught on hook-and-line
gear by various non-lethal means have
proven unsuccessful. One viable
method for reducing whale predation is
to harvest sablefish with longline pot
gear instead of hook-and-line gear. This
realization led to a reconsideration of
the ban on longline pot gear in the
sablefish fishery. On September 18,
1996, a Bering Sea closure to longline
pot gear from June 1 through June 30
replaced the year-round gear prohibition
(61 FR 49076).

The reintroduction of longline pot
gear into the Bering Sea fisheries posed
less of a concern for fishing grounds
preemption in 1996, compared with
1992 when longline pot gear originally
was prohibited. Authorizing the use of
longline pot gear, with limitations, in
the Bering Sea directed sablefish fishery
allowed fishermen to use this gear and
reduce interactions with whales. In
recommending the lifting of the ban on
longline pots, the Council expressed
concern that, despite the decreased
likelihood of grounds pre-emption,
fishermen using traditional hook-and-
line gear in relatively small boats may
be pre-empted from grounds by
fishermen in larger boats using longline

pot gear. Thus, a June closure was
retained for the benefit of small vessels
using hook-and-line gear to fish for
sablefish. June was chosen for the
closure because it generally has fair
weather, a safety advantage for small
vessels.

In October 2004, a representative for
longline pot vessels proposed that gear
competition between the sablefish
longline pot fleet and other fisheries had
not occurred in June, and asserted that
such potential conflicts were no longer
a valid concern (as described below)
and that the regulatory prohibition was
unnecessary and burdensome. No
public testimony was received in
opposition to this proposal. As a result,
the Council initiated an analysis of
allowing longline pot gear during June
in both the fixed gear Bering Sea IFQQ
and CDQ sablefish fisheries.

This proposed action would
implement the Council’s June 2006
recommendation to remove the June
longline pot gear closure. Doing so may
provide an opportunity to harvest
additional amounts of the annual
sablefish IFQ and sablefish CDQ
allocations. These allocations
historically have been underharvested.
In 2007, 67 percent of the Bering Sea
sablefish IFQ allocations was harvested,
compared with 94 to 100 percent in the
four different Gulf of Alaska sablefish
regulatory areas. The fixed gear
sablefish CDQ fishery caught 79 percent
of the Bering Sea sablefish fixed gear
CDQ allocation that year. On average, 56
percent of the annual Bering Sea
sablefish IFQ allocation was harvested
during the years 2003 through 2007.
Since 2004, pot gear has accounted for
over half of the annual fixed gear
sablefish catch in the Bering Sea. While
the original June closure was intended
to prevent conflicts between different
gear groups, one of the over-arching
operational issues in the Bering Sea
sablefish fishery in the last decade has
been predation of hooked sablefish by
whales. This in turn has led to changes
in the predominant gear type used in
this fishery to pot gear from hook-and-
line gear, which may diminish the
potential for fishing ground conflicts
between different gear groups overall,
and during June in particular.

This action would address a problem
in the IFQ sablefish and CDQ sablefish
fisheries resulting from a previous
Council action. The June longline pot
gear prohibition in the Bering Sea
sablefish fisheries is operationally
inefficient, with respect to the
constraints that are placed on fishermen
using longline pot gear during the
middle of the sablefish season. This is
of particular concern because longline
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pot gear is increasingly being deployed
in the Bering Sea, compared to the
different mix of gear types deployed
during the initial years of the IFQQ
Program. Most gear reported in the pot
gear category in the Bering Sea is
assumed to be longline pots, despite the
lack of a unique reporting code for this
gear type. Single pot and line gear is not
used much in the Bering Sea sablefish
fishery because sea conditions result in
its loss.

Because the fixed gear sablefish
fishery historically has not completely
harvested the annual Bering Sea
sablefish IFQ and CDQ allocations,
elimination of the June closure may
increase total landings and reduce
fishing costs. NMFS does not have the
information necessary to know whether
the June longline pot gear prohibition
results in completely foregone
harvesting opportunities and revenue
during that month, or whether sablefish
fishing effort and harvests shift to other
months of the sablefish fishing season.
However, operational flexibility and
economic efficiency is expected to
increase for Bering Sea sablefish IFQQ
and CDQ fishermen should this action
be approved. Fishermen wishing to use
longline pot gear during June would
benefit from this change by being able
to use such gear without a mandatory,
mid-season, one month stand down.
This action could affect the 115 Bering
Sea IFQQ sablefish permit holders and
the six CDQ entities that received
sablefish CDQ in 2007. Industry
representatives reported to the Council
in 2006 that perhaps six longline pot
vessels may fish this gear type during
June if the prohibition is removed. No
representatives of the hook-and-line
sector testified about or have otherwise
communicated to the Council or NMFS
that this proposed change would have
adverse effects on their sablefish fishing
operations. NMFS also notes that
longline pot gear may be used to fish for
other Bering Sea groundfish species
(such as Pacific cod) during June; issues
of gear conflicts between Pacific cod
longline vessel operators and sablefish
hook-and-line vessel operators have not
been communicated to NMFS.

Adoption of this proposed action
would not change the catch monitoring
and accounting practices in place for the
sablefish IFQ) and sablefish CDQ
fisheries. Removing the June closure
would mean that enforcement personnel
would no longer have to monitor
whether vessels fishing with longline
pot gear in June were targeting sablefish,
which currently is a prohibited activity.
Neither the NOAA Office for Law
Enforcement nor the U.S. Coast Guard
have indicated any concerns or

objections to the removal of this
prohibition.

Allow Military Reservists and National
Guardsmen to Temporarily Transfer
Annual IFQ

This proposed rule would amend IFQQ
Program regulations to allow military
reservists and members of the National
Guard to temporarily transfer their
halibut or sablefish IFQ to other eligible
IFQ recipients, should they be
mobilized to active duty. This proposed
change is intended to allow reservists
and guardsmen the potential to gain
some economic benefit from their QS,
should they be unavailable to fish their
IFQ during a given year due to active
military duty or deployment.
Specifically, this proposed rule would
add a new paragraph to §679.41 to
establish the conditions and criteria for
allowing the temporary transfer of
annual IFQ issued to reservists and
National Guardsmen to other eligible
IFQ recipients.

Existing QS and IFQ transfer
regulations generally do not allow
temporary transfers (leasing) of catcher
vessel IFQ. Such restrictions are
intended to ensure that QS owners also
fish the IFQ associated with their quota
shares, rather than leasing or otherwise
assigning it to other parties to fish on
their behalf. Thus, mobilized reservists
and guardsmen (who are not otherwise
authorized to hire a master to harvest
their IFQ) may not temporarily transfer
their annual IFQ so that it may be fished
by another party. The inability to
temporarily transfer IFQs during a
military mobilization could constitute
an economic hardship to affected
service members and their dependents.

The Gouncil advised NMFS that it
wished to address a long-term solution
to situations where QS holders in the
military reserves or National Guard are
mobilized without any recourse except
to leave their annual IFQ allocation
unharvested or to sell their quota share.
This element was incorporated into the
omnibus regulatory amendment that the
Council was developing for other IFQ-
related actions. The analysis for these
regulatory amendments was released for
public review in December 2005,
followed by final Council action in June
2006, as described previously.

This proposed rule would implement
the Council’s recommendation to allow
halibut and sablefish QS holders to
request temporary IFQ transfers, if the
applicant meets specified requirements
related to eligibility and evidence of
military mobilization or activation. An
application and appeals process would
be added to 50 CFR part 679. This
proposed regulatory change would not

jeopardize the Council’s policy of
having an owner-operator IFQ fleet.
This alternative may further promote
stable, owner-operated businesses in the
halibut and sablefish IFQ fisheries. The
Council modeled the policy elements
associated with temporary military
transfers (TMT) on those associated
with emergency medical IFQQ transfers.

This type of transfer would be limited
to guardsmen and reservists that were
deemed eligible to make such transfers,
based on eligibility criteria established
by NMFS. Such criteria would include
evidence of active duty military service
that would preclude the QS holder from
fishing their IFQ during a given time
period. A transfer would be temporary
because it would be restricted in
duration to a given fishing year.
Qualified applicants would be required
to request a TMT annually, even if the
length of their deployment or
mobilization exceeded one year.

The recipient of IFQ transferred via a
TMT would presumably compensate the
QS holder for the transferred IFQ, thus
allowing QS holders to avoid some of
the economic loss associated with their
inability to fish their IFQ in a given
year. This arrangement would benefit
the mobilized QS holder and the
temporary recipient of the IFQ. It could
also result in a small increase in the use
of the Halibut and Sablefish IFQ
Program allocations compared with that
under the status quo. The active use of
IFQ that would otherwise be idled due
to a guardsman or reservist’s
mobilization also would promote
economic activity among fishing
support industry sectors, and provide
structural stability to the Council’s
“owner-on-board” policy by allowing
guardsmen and reservists to retain their
QS and resume IFQ fishing following a
military deployment.

The general benefits associated with
TMTs include (1) providing operational
and economic flexibility to fishermen
that are subject to valid military orders;
(2) providing an income stream to such
fishermen that may sustain them
economically and allow their future
participation in the IFQ fisheries; (3)
providing an incremental increase in the
amount of halibut and sablefish
delivered to seafood processors; (4)
sustaining demand for services and
supplies from fishing industry support
sectors; (5) ensuring a continued supply
of fisheries products derived from the
IFQ fishery to consumers; and (6)
ensuring that any associated jobs, value-
added production, tax revenues, and
other benefits attributable to the
economic activity made possible by the
temporary transfer of otherwise inactive
IFQ are sustained.
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The application process for a military
transfer would be similar to existing
transfer applications under the IFQ
Program. The application would consist
of a form provided by NMFS that also
describes the requirements necessary to
receive a temporary military transfer.
Information collected on these
applications would include basic
identifying information about the
proposed transferor and transferee,
documentation of active duty military
service, as well as identifying
characteristics of the IFQ being
transferred. If NMF'S denies an
application for a TMT, the applicant
may appeal the denial according to
existing appeal procedures at § 679.43.

Administrative Changes

This proposed rule would amend
certain modifiers (such as “‘original,”
“copy,” and ‘““valid”’) that are used to
describe some of the different IFQ and
CDQ permits that are required in
regulations at §679.4(d) and (e). These
paragraphs are associated with halibut
IFQ and sablefish IFQ permits, and
halibut CDQ permits, respectively. Each
of these paragraphs describes the
different types of permits required to
participate in the IFQ and CDQ
fisheries, the activities authorized by
different permit types, and other
conditions of use, inspection, and
validity. These two paragraphs were
amended on August 9, 2007 (72 FR
44795) to replace the obsolete terms
“IFQ card” and “CDQ card” with “IFQ
hired master permit” and “CDQ hired
master permit,” respectively.

This proposed rule would remove the
word “original” from the description of
IFQ hired master permits in paragraphs
§679.4(d)(2)(ii) and § 679.4(d)(6)(1)(B).
This word would be replaced by the
term “‘legible copy.” Regulations at
§679.4(d)(1)(ii) currently require that an
“original IFQ hired master permit” must
be on board a vessel that harvests
halibut IFQ or sablefish IFQ. NMFS
intended to change “original” to
“legible copy” when it revised this
paragraph to replace the term “IFQ
card” with “IFQ hired master permit,”
as described previously. However, the
deletion of the word ““original” was
inadvertently omitted. The “original on
board” requirement is a holdover from
a previously removed requirement for
IFQ fishermen to have their original,
plastic IFQ Landing Card onboard the
harvesting vessel.

Requiring fishermen to possess an
original IFQ hired master permit
currently is unnecessary for
administrative or enforcement purposes.
There are no ready means to distinguish
an original hired master permit from a

high quality copy. Additionally, NMFS
notes that the time necessary to mail or
otherwise convey an original IFQ hired
master permit to a recipient is often
lengthy, given the remote location of
many of the Alaska communities to
which such permits are sent. Allowing
a copy of an IFQ hired master permit to
be onboard a vessel would enhance the
speed and efficiency of transmitting
such permits to IFQ hired masters via
facsimile or other electronic formats.

Furthermore, this proposed rule
would make several other changes to the
descriptive language associated with
IFQ permits and CDQ hired master
permits. The word “copy” associated
with IFQ permits would be replaced
with the term “legible copy” in
paragraphs § 679.4(d)(6)(i)(A) and (B), as
well as §679.4(e)(2). The word “valid”
associated with CDQ hired master
permits in § 679.4(e)(3) would be
replaced with the term “legible copy.”
This would provide clarity and
consistency for how IFQ permits and
CDQ permits are described in § 679.4(d)
and (e) with respect to the need for
copies of permits to be legible.

Finally, the proposed rule would
replace the term “without a CDQ card”
with “without a CDQ hired master
permit” in a prohibition at
§679.7(f)(6)(iii). As described
previously, recent regulatory revisions
to 50 CFR part 679 replaced the term
“CDQ card” with the term “CDQ hired
master permit.” This particular
paragraph was inadvertently omitted
from those revisions; this proposed rule
would correct that omission.

Classification

Pursuant to section 304 (b)(1)(A) of
the Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with the FMP, other provisions of the
Magnuson-Stevens Act, and other
applicable law, subject to further
consideration after public comment.

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866.

NMEFS is not aware of any other
Federal rules that would duplicate,
overlap, or conflict with this action.

An initial regulatory flexibility
analysis (IRFA) was prepared for the
actions encompassed by this proposed
rule, as required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impact
that the proposed action, if adopted,
would have on directly regulated small
entities. A business is considered a
small entity if annual gross revenues are
less than $4.0 million. A description of
each independent action, why it is being

considered, and the legal basis for it are
presented above in the preamble to this
rule. A summary of the remainder of the
IRFA follows. A copy of this analysis is
available from NMFS (see ADDRESSES).

The objectives of this proposed rule
are two-fold. First, it would address the
potential economic inefficiencies
created by maintaining a mid-season
gear closure by allowing longline pot
gear to be used to fish for sablefish in
the Bering Sea during the month of
June. Second, it would allow temporary
transfers of IFQ for a specific class of
halibut and sablefish QS holders:
military reservists and National
Guardsmen. This potentially would
allow such QS owners to avoid the
economic hardship that may be
associated with not being able to harvest
their annual IFQ if they were mobilized
to active duty.

Allow Longline Pot Gear to be Used in
the Bering Sea Sablefish Fishery in June

Two different classes of small entities
were identified in the IRFA prepared for
the proposed action to remove the
longline pot gear restriction in the
Bering Sea during June. The first
includes holders of Bering Sea sablefish
QS. This action may directly affect
approximately 115 sablefish QS holders
(as of 2006) in the Bering Sea regulatory
area. The 2006 ex-vessel value of the
sablefish IFQQ harvested in the Bering
Sea was approximately $4 million.
Based on available data, and more
gene